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April 23-25—16th University of Miami Air Transportation Conference and 10th 
Annual Meeting of Latin American Association of Air and Space Law, DuPont 
Plaza Hotel, Miami. 

April 24-26—16th Annual Lawyers’ Title Guaranty Fund Assembly, Orlando 
Hyatt House, Kissimmee. 

April 24-27—Spring Meeting, Florida Defense Lawyers Association, Royal 
Orleans Hotel, New Orleans. 

April 24-May 1—Law Week. 

May 1-4—ABA Section of Real Property, Probate and Trust Law, Spring Council 
Meeting, Innisbrook, Tarpon Springs. 

May 4-7—Spring Educational Meeting, Conference of Circuit Court Judges, 

Daytona Beach. 

May 8-10—Florida Bar Board of Governors Meeting, Grenelefe, Cypress 
Gardens. 

May 9-10—American Bar Association General Practice Section Military Law 

Roundup, MacDill AFB, Tampa. 

May 9-10—AFTL Spring Seminar, The Breakers, Palm Beach. 

May 18-21—Fifth Circuit Judicial Conference, Dallas. 

May 27—Florida Bar Examination, Parts I and II, Sheraton Twin Towers, 
Orlando. 

June 10-13—American Law Institute, Hyatt Regency Hotel, Washington, D.C. 

June 18-21—The Florida Bar Annual Meeting, Boca Raton Hotel and Club. 

June 26—Legislative and Case Law Update Seminar, AFTL, Host Internationa 

Hotel, Tampa. 
June 27—AFTL Legislative and Case Law Update, Omni International Hotel, 
Miami. 

July 10-12—Florida Bar Board of Governors Meeting, Colony Beach & Tennis 
Club, Longboat Key. 

July 10-13—AFTL Island Seminar on Pleasure Boating and Sport Diving Liability, 

Treasure Cay, Bahamas. 

July 18—Florida Bar Annual Chairmen’s Meeting, Bar Center, Tallahassee. 

July 29-30—F lorida Bar Examination, Parts I, II and III, Curtis Hixon Convention 
Center, Tampa. 

July 31-August 6—ABA Annual Meeting, Honolulu. 

August 11-16—ABA Annual Meeting Continued, Sydney, Australia. 

September 4-5—General Meeting of Florida Bar Committees and Sections, 
Orlando Hyatt House. 

erpeeerer 25-27—Florida Bar Board of Governors Meeting, Casa Marina, Key 

est. 

October 17-18—Local Bar Leaders Conference, Bar Center, Tallahassee. 

October 28—Florida Bar Examination, Parts I and III, Lakeland Civic Center. 

November 6-8—Academy of Florida Trial Lawyers Annual Convention, Doral 

Country Club, Miami. 

November 13-15—Florida Bar Board of Governors Meeting, Marina Bay, Ft. 

Lauderdale. 
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show you how to make your farm and ranch 
Law practice really grow. 
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” ale 000,000 in coverage and more if 
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2. Optional deductibles up to $100,000 
which lowers your cost 
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a) S.E.C. coverage 
b) Title Agents Errors 

& Omissions 
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management program withThe Florida Bar 
Lawyers Professional Liability 


Insurance Company 
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L. David 
Shear 


PRESIDENT 


Preparing Law Graduates 
for Law Practice 


During the coming months, I 
intend to share with you several 
innovative ideas to serve the 
public and the profession, which 
have been deliberated, 
researched, recommended and 
are now being implemented. 
These programs have been 
created during this Bar year and, 
in one instance during the last two 
years, by a large group of 
talented and dedicated members 
of The Florida Bar who have 
unselfishly devoted their time and 
belief in service to the public. 

Early in the summer of 1978, 
during my year as president-elect, 
and with the consent of our then 
President Bob Floyd, I sought to 
develop a concept which I had 
long been nurturing — an idea 
solidified as a result of my 
numerous travels around the state 
in communication with literally 
thousands of our colleagues in the 
Bar. I was deeply troubled that 
the Bar was not meeting its 
professional obligation to assist 
the law school graduate in making 
the adjustment from academia to 
the everyday realities of the 
practice of law. I believed that we 
were not fulfilling our public trust 


by assisting new lawyers in 
becoming immediately able to 
provide competent and qualified 
legal services to the public when 
they held themselves out as 
members of our great profession. I 
have always been intrigued by 
internship as a vehicle by which 
the legal profession can bridge 
the gap between law school 
graduation day and the opening 
of the law practice. It was 
extremely difficult, however, to 
bring this vision into practical 
focus and be able to deal with it 
in a realistic manner. 

The next step was to find an 
outstanding colleague who shared 
my concern and who had the 
talent, sensitivity and credentials 
to grapple with this awesome 
concept. It took approximately 
five minutes to select John 
Germany, a former circuit judge, 
a former chairman of the Florida 
Board of Bar Examiners, a former 
chairman of the National 
Conference of Bar Examiners, a 
member of a proud Florida law 
firm, and an outstanding lawyer, 
to fulfill this role. I took John to 
lunch one warm summer 
afternoon and by the time we had 
concluded a one-hour meeting, 
we both realized that we were of 
one mind in attempting to achieve 
this goal. 

An outstanding committee was 
thereafter appointed to study and 
evaluate the feasibility of an 
internship program for recent law 
school graduates. The first 
meeting was held at The Florida 
Bar Office in Tampa on 
September 18, 1978. The initial 
committee consisted of Justice 
Ben F. Overton, John Blakely, J. 
Robert Eagan, Robert E. Jagger, 
Paul R. Lipton, Larry Mathews, 
Robert Sechen, Thomas G. Smith, 
Stephen Turner, Sylvia Walbolt, 
Dean Joseph R. Julin, Jose R. 
Garcia-Pedrosa, Earl M. Johnson, 
Joseph P. Klock, Richard V. Neil, 
and John as chairman. It was first 
determined that the primary 
objective of the committee was to 
improve the competency and 
professionalism of a person 
seeking to qualify to render legal 


services. It was the intent of the 
committee that a plan be 
developed which would result in 
cost savings to the Bar and 
benefit the public by raising the 
caliber of the lawyer fully 
admitted to practice. 


- Subcommittees were appointed as 


follows: 

1. Background and Research 
— which would research and 
report about other intern plans 
previously used or presently 
required by other states, other 
professions, and legal groups 
within Florida. 

2. Type of Plan — which 
would develop a plan that would 
be suggested to the Board of 
Governors. 

3. Plan Implementation 

Over the past two years as the 
committee met monthly, many 
concepts were debated in depth. 
Positions were taken, changed 
and sometimes totally eliminated. 
Numerous questions were 
considered, such as whether any 
plan devised should be post- 
admission or preadmission to the 
Bar; should the program be 
mandatory; should there be some 
type of certification at the end; 
the method of creating an 
internship program and the 
numerous problems of 
employment, compensation and 
related questions. The logistical 
problems of evolving this type of 
endeavor were mind-boggling. 

As the 1979-80 Bar year began, 
the committee realized that the 
term “intern” had an undesirable 
connotation. As a result, the name 
of the committee was changed 
from a Special Committee to 
Evaluate the Feasibility of an 
Internship Program to the Special 
Committee to Study the 
Integration of Law Graduates Into 
the Practice of Law. 

Before making the hard 
decisions, the committee 
concluded that the opinions of the 

entire Florida Bar membership 
pertaining to this program were 
essential to its implementation 
and success. 

The Florida Bar survey for 1979 
was utilized to ask three questions 
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of the membership as follows: 


10. Should law school graduates 
receive post-graduate practical training 
to assist their integration into active law 
practice? 


11. Do you believe that practicing 
lawyers have a responsibility to assist in 
providing the training noted in question 
#10 above? 


12. If the successful completion of the 
training noted in question #10 above were 
required for admission to the Bar, would 
you participate in training, supervising, 
and evaluating new graduates in your 
community? 


The answers indicated that not 
only were Bar members in 
general concerned with the 
problems we were discussing, but 
they were willing to contribute 
their time and efforts in trying to 
address the problems. Question 10 
had 6,119 responses of which 
4,472 were yes, or 73% of those 
voting, 1,108 no, or 18% of those 
voting, and 538 no opinion, or 9% 
of those voting. Question 11 had 
6,055 responses of which 4,276 
were yes, or 71% of those voting, 
1,093 no, or 18% of those voting, and 
686 no opinion, or 11% of those 
voting. Question 12 had 6,089 
responses of which 4,520 were 
yes, 74% of those voting, 869 no, 
or 14% of those voting, and 700 no 
opinion, or 12% of those voting. 

Armed with this overwhelming 


response, the committee then 
proceeded to develop its 
conclusions and recommended a 
plan. It was resolved that the 
program should be a voluntary 
one. Objectives were carefully 
developed and are as follows: 

Objective of Program — to 
orient and integrate recent law 
school graduates into the 
management and practice of the 
law with special emphasis on the 
following: 


I. Office Management 

a. file opening and organization 

b. calendar keeping, docketing 
and assuring time deadlines 

c. time and cost keeping 

d. equipment and _ personnel 
and use of paraprofessionals 

e. business problems (licenses 
required; malpractice insurance; 
collection of fees) 

f. advertising and solicitation 
II. Client Relations 

a. conflicts of interest and other 
ethical considerations 

b. fee arrangements 

c. trust and escrow accounting 

d. communications with client 
concerning his matter and advising 
developments 

e. audit requests 
III. Local Practice 

a. filing of pleadings 

b. issuance of subpoenas 

c. location of government 
offices and personnel 

d. use of court reporters 

e. recording official papers 

f. local rules 

g. organization of judicial 
system 
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IV. Practical Legal Skills 
a. will drafting 
b. real estate closing 
c. contract drafting and 
negotiations 
collections 
family law practice 
criminal law 
administrative law 
trial practice 
drafting of pleadings 
motion practice 
depositions 
experts and investigative 


preparation of witnesses 
pretrial procedures and 
preparation for trial 
(7) actual trial (presentation 
of witnesses, cross-examination of 
witness, motions, evidentiary 
objections) 
i. post-trial 
practices 
j. appeals 


procedures and 


This entire proposal was 
submitted to the Board of 
Governors at its meeting in 
January where it was 
overwhelmingly approved 
through implementation of an 
initial pilot program. As a result, 
committees have now been 
appointed to develop course 
material to implement these 
objectives and funding is being 
sought to finance the pilot 
program. The Bar’s committee 
will seek the help of the Young 
Lawyers Section because of its 
successful experience in the 
“bridge the gap” program. It is 
hoped that during the 1980-81 Bar 
year, our new program will be 
offered to law school graduates in 
Ocala, Tallahassee and Tampa. 

This is a monumental 
undertaking, but we in The 
Florida Bar are capable of 
developing and creating this 
program. It is unique and will 
probably be the first one of its 
kind in the country. It will not be 
successful, however, unless each 
member of the Bar assumes his or 
her obligation of support and 
participation. It is my dream, as 
well as John Germany’s and all of 
the committed members of his 
committee, that this concept will 
be a reality in every part of our 
state, with every new admittee to 
the Bar participating, and most 
important, with the public being 
the beneficiary. Oo 
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SPECIAL OFFER TO THE 
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Subscribe to The National Law Journal, the largest selling 


weekly newspaper for the profession. Only $42 for a full year’s 
subscription. 


$6 off the regular subscription price. 


46% off the single copy price. 
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Defense 


Regulation 
the Supreme 


Court 


By Chief Justice 
Arthur J. England, Jr. 


Art. V, Section 15, 
Constitution of Florida 


Attorneys; admission and 
discipline — The supreme 
court shall have exclusive 
jurisdiction to regulate the 
admission of persons to the 
practice of law and the 
discipline of persons admitted. 


I appreciate the opportunity to 
address the committee. I’m doing 
so today on behalf of both the 
Board of Bar Examiners and The 
Florida Bar, both of which agencies 
are underneath the court — the 
present constitutional scheme for 
which you will have separate 
hearings, but for which I think my 
remarks are equally applicable. 

Both the Bar and the Bar 
Examiners, as you know, are 
regulated by the court presently 
under Article 5, §15 of the Florida 
Constitution. Both operate under 
elaborate procedural guidelines 
which are established by the court 
and which are periodically revised 
by the court, in each case after 
notice, after opportunity for public 
input to the changes, and after 
careful analysis by the entire 
Supreme Court. 

Naturally, you know the names 
of those two seats of elaborate 
procedural rules — the Integration 


Rule governing The Florida Bar 
and the Admission Rules governing 
the Bar Examiners — each of which 
have elaborate bylaws governing 
the conduct of the organized 
boards. 

Both of these agencies operate 
through boards. Both are 
responsible to the Supreme Court 
to carry out the court’s directives. 

As you know, the Bar’s Board is 
elected from among Florida’s 
lawyers under an elective process 
which is continually being refined, 
which in all respect is equal to 
representative government — the 
way you came into office. 

The Florida Board of Bar 
Examiners is operated under a 
board, as you also know, which is 
appointed directly by the court 
from a list of qualified candidates 
submitted and screened for their 
expertise. 

Underneath the boards, you 
further know, there is an executive 
director responsible for the 
organization and the activities of 
those organizations — responsible 
to the board and to the Supreme 
Court — and his supporting staff. 
The day-to-day responsibilities are 
in the hands of the executive 
director in each case. 

Naturally, the boards in both 
cases will be available to you, and 
have already been represented 
extensively in the materials you 
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have received for further discussion 
and analysis in the event you want 
greater detail as to their actual 
performance and operation. 


_ I don’t want to talk about that 

today. I want to address you rather 

on the policy aspects of what I think 

is involved in your inquiry. I'm 

ane to confine my remarks to 
at. 


In considering the scope and 
direction of your inquiry, you 
should, it seems to me, at least ask 
the question, “Why are we 
considering amending Florida's 
Constitution or changing the 
Supreme Court’s role in governance 
over both the Bar and the Board of 
Bar Examiners?” 


If that question is asked, it seems 
to me it leads inevitably to a series 
of subquestions which ought to be, 
and I suppose are, the focus of your 
inquiry. First, are you considering 
deregulation altogether, which I 
take to be the literal definition of 
sunset legislation; that is, the 
elimination of a regulatory role ina 
particular aspect of our society? 
Typically, I would point out that 
the Florida Legislature and other 
legislatures have “sunsetted” 
organizations of their own creation 
— agencies or processes which have 
outworn their usefulness or have 
proven to be ineffective or 
unnecessary. 


Probably, you are not gearing 
yourself toward deregulation of the 
admission and the governance of 
the attorneys in the State of Florida. 
If not, then I think you ought to 
consider the subquestion: Why are 
you considering at all changing the 
policy-making body which 
superintends both of those 
agencies, to wit: the Supreme 
Court? 

Relevant to that inquiry, I can 
phrase five questions. First, has 
there been an effective lack of 
leadership that’s been demon- 
strated in the operation and 
governance by the court? Has the 
court been isolated from real 
supervisory control, or neglected, 
perhaps, its assigned constitutional 
duties to regulate the admission and 
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discipline of attorneys in the public 
interests? 

Third, are the processes unfair, 
or are they arbitrary in their 
operation, so that there is an 
illustrated unfairness in the actual 
operation of the way those two 
boards operate? 

Fourth, are there any 
compelling governmental reasons 
why regulation should not be left 
where the people have already by 
their Constitution assigned it, after 
years of having that regulation in a 
different place? Fifth, is there an 
alternative, any alternative, that’s 
been suggested or that you can 
perceive which would better 
achieve the public goals of this form 
of regulation for any public goals 
that you believe are not presently 
being fulfilled? 

These, it seems to me, are 
legitimate questions. They differ 
greatly, I suggest, however, from 
questions as to the wisdom of any 
individual regulatory decision, any 
admission or any regulatory aspect 
of the control of the Bar, or the 
discipline of attorneys—such as, is 
it adequate in any given case? 
Those are different questions from, 


I think, the policy questions which 
I believe are the proper focus of 
your inquiry. 
I would suggest the answers 
to the five questions I have 
mposed. I would suggest that 
| deregulation together 
is really not an 
alternative that 
is or should 
be considered 


for obvious reasons, which I don’t 
want to elaborate. 

I would suggest that the 
governing bodies — The Florida 
Bar and the Board of Governors, 
and the Board of Examiners, and 
the court — are not guilty of 
ineffective leadership. They are not 
and have not neglected their 
supervisory responsibilities. They 
have not created or employed 
arbitrary processes in carrying out 
their mission. 

I would suggest there is no 
governmental reason, compelling 
or otherwise, that could be 
developed to suggest that the 
governmental responsibility be 
transferred from the Supreme 
Court of Florida to any other 
governmental unit, be it the 
legislature, be it an agency you 
might create, or any other hybrid. 

I would lastly suggest that there is 
no alternative that I have heard 
suggested or of which I can 
conceive, that will better, let alone 
even comparably, protect or serve 
the public interest. 

Let me illustrate very briefly why 
I can make each of these five 
responses to the questions which I 
think are the relevant ones you 
should be asking. 

Regarding the actual supervisory 
control, there’s no question. You 
know very well that the rules 
process is constantly being changed 
for both of these boards. The actual 
supervisory control rests 
in a Board of 
Governors 
or a Board 
of Bar 
Examiners 
with direct 
active 
super- 
vision 


by the 


Florida Supreme Court. We hear 
public debate. We take argument. 
We consider changes to the rules 
on a regular basis when the public 
interest is perceived to require a 
change inthe process. 

The court does make responsible 
policy decisions. Need I remind 
you of one which got some 
attention from the press fairly 
recently, where the policy issue 
came to the Florida Board of Bar 
Examiners. What do you do with a 
person who has graduated from law 
school and declared bankruptcy? Is 
that a justification for saying that he 
is not morally fit to practice law; 
that he has evidenced some moral 
defect? That question came to the 
Florida Supreme Court in two 
cases; two of them which I think 
were very hard, but which drew a 
distinction between when moral 
character can be involved in that 
process and when it cannot. These 
were policy decisions in which the 
court had a direct supervisory role. 

Advertising is an area which the 
United States Supreme Court has 
said The Florida Bar must make 
itself available to the public. We 
have exercised a supervisory role. 
The Board of Governors of the Bar, 
after extensive studies, came to the 
court with its recommendation on 
what should or should not be 
advertised. The Supreme Court 
adjusted the Board’s input and 
rejected some of the restric- 
tions which had been recom- 
mended — a policy decision; 
active supervision by the 
governing board which the 
Constitution has already 
assigned that role. 
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Are we performing in the 
disciplinary area by direct 
supervision? Need I list to you the 
number of suspensions, the 
disbarments, reprimands, client 
refunds which have been effected 
by direct intervention of the Florida 


ag, 
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Supreme Court? 

Finally, having the control of 
these two agencies, we exercise 
supervisory responsibility in an 
initiative capacity, not just a 
responsive one. Probably the most 
recent and best example I can give 


you is our directive six months ago 
that The Florida Bar should study 
and report to us by January 1 of this 
year ways of expanding the 
delivery of legal services to those 
who cannot afford them. We now 
have on our desks this huge report 
called the “Furman Report” which 
has analyzed, in a way which has 
never been done, the subject of 
delivery of legal services to the 
poor and the middle income 
citizens of Florida. That, I suggest 
to you is a supervisory responsible 
role. 


Boards Operate Fairly 


Let me touch very quickly on 
illustrations which suggest that the 
process is, indeed, fair. There’s no 
question but that we have provided 
by our rules due process within the 
boards themselves, and we have 
given adequate, full, regular and 
available review in the Supreme 
Court itself for people who are 
aggrieved by the decision to the 
Board of Governors and the Board 
of Bar Examiners—a process very 
analogous to the one you created 
when you created the Adminis- 
trative Procedure Act and insisted 
on administrative fairness in the 
way agencies operate. 

We are constantly revising rules, 
and recently made a complete 
revision of the rules of the grievance 
process by which lawyers are 
judged for their 
continuing fit- 
ness to practice 
law—a pro- 
cess we 
initiated 
long 
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before the term “sunset” came 
into the vocabulary of the Florida 
Legislature. 

That process emerged, after a 
great many suggestions and public 
comment, with some very dramatic 
changes which you indeed have 
picked up in other areas—for 
example, the lay representation in 
the regulation process which we 
now mandate in the grievance 
process in the Bar. 

It also, by the way, has put judges 
— judicial officers — in the 
capacity of referees to govern the 
process by which lawyers are 
brought in to preside over 
grievance matters. 

The fourth point I touched on 
was governmental interest that 
would suggest changing what we 
now have. I had said there were no 


compelling governmental reasons 
to suggest a change. I can suggest to 
you that, on the contrary, there are 
compelling governmental reasons 
to leave the regulation of the Bar 
Examiners, the admissions process, 
the Board of Governors and the 
disciplinary process, in the hands of 
the highest agency in the judicial 
system of the State of Florida. 

The Supreme Court of Florida is 
by Constitution responsible for the 
conduct of judges. We, on 
recommendation by the Judicial 
Qualifications Commission, are 
responsible ultimately to remove or 
suspend or retire judges who are 
deemed to be currently unfit to 
remain on the bench. That is an 
awesome responsibility. 

As you know, we have exercised 
it. It seems to me impossible to take 
only one aspect of a total system we 
call the judiciary and assign to the 
Supreme Court the responsibility of 
saying for only one prong of the 
two-pronged essential ingredients 
—the judges—that we will set the 


standards for conduct and see that 
the people who don’t meet those 
standards are removed; and on the 
other hand to say that the Supreme 
Court may not have responsibility 
for the other prong of that system 
which makes it work—the lawyers 
of the State of Florida. How do we 
interrelate the conduct and the 
standards of the two prongs which 
are necessary to make the judicial 
branch function? I think the 
Constitution sensibly puts both of 
those in the Supreme Court, so that 
those two responsibilities could be 
correlated. 

It’s, as you know, a process we've 
not taken lightly. In fact, we have 
adopted codes of ethical 
responsibility for both, which have 
parallels. We worry about whether 
they should be alike, and to what 
extent they should be different. 


Court Makes Judicial System | 


Work 


Another compelling govern- 


mental reason to leave in the 


In Support of the 
Integrated Bar 


By Wm. Reece Smith, Jr. 


I support the concept of the 
integrated bar without any reservations 
whatsoever. I support the position that 
the Supreme Court of Florida should 
have sole jurisdiction over The Florida 
Bar. I support the current constitutional 
posture in the State of Florida. I am 
inalterably opposed to the concept of a 
regulatory lay agency or a professional 
agency having jurisdiction over the 
legal profession. 

I am inalterably opposed to the 
Common Cause suggestion for 
constitutional amendment and, indeed, 
I oppose any structural change of what 
presently exists in this state. 

I do so because based on some 30 
years in the Bar and 25 years in the 
organized bar, I am firmly convinced 
that whatever frailties you can pick at 
and pick on in the course of this 
operation, that the present arrangement 
best serves the public; not the 
profession, the public interests. 

Moreover, I would represent to you 
with whatever credibility and 
reputation I have that if there was a 
better way to do it in the public interest, 
I would immediately support that 
better way because I think that the legal 
profession exists as a part of the 
judicial branch of government for the 


purpose in the first instance of serving 
the public interest and not selfish 
professional interests. 

More than any other governance 
format of which I know, the integrated 
bar furthers the traditional 
commitments of the professions to 
public service. In any event, regardless 
of how poor an organized bar it is, how 
much you're interested in only making 
money out of the practice of law, at 
least in an organized bar you have to be 
part of a professional organization. At 
least in an integrated bar, you have to 
pay your fair share. That’s something. 

Secondly, I believe in the integrated 
bar because it is the strongest and most 
effective formula to the end of serving 
the public interest. 

Thirdly, I think it provides the best 
structure for effective discipline in the 
profession. Equally important, I am 
certain that it provides the strongest 
structure and organization for 
performing the other things that are 
equally important to what are the 
public service responsibilities of the bar 
and the professional service 
responsibilities of the bar. 

I submit to you that history bears me 
out. Why is it that we can forget 
the painful lessons of history, unless 
indeed we don’t know them? 

During the period from 1830 to 1870 
with the advent of Jacksonian populist, 
there was a movement in this country 
which wasn’t called deregulation. It 


was called deprofessionalization of the 
bar. It worked. At least it came to pass. 
As a result of that, anybody could be a 
judge or a lawyer without any kind of 
certification or training. 

History will show without any doubt 
that the results were chaotic; that the 
public was misled; that the public was 
defrauded; that the administration of 
justice deteriorated, and that great 
public mischief resulted. 

The second important lesson of 
history: Look at the status of the 
organized bar in the State of Florida 
before and after 1949, before and after 
integration. For a period of 120 years 
prior to 1949, the legal profession of this 
state was subject to the jurisdiction of 
the legislature. During that period there 
are less than 30 reported cases of 
discipline in the State of Florida. And 
there are even fewer than that of any 
kind of punishment. 

During the period from 1969 to 72 or 
73, I served on the Board of Governors 
of The Florida Bar. In that four-year 
period alone, there were 217 cases of 
discipline applied. Moreover, compare 
what happened in terms of public 
service and professional activity before 
and after 1949. There is no reasonable 
comparison whatsoever. There is a 
tremendous difference. It is 
tremendously better since 1949. 

The progress The Florida Bar has 
made since 1949 is truly remarkable. It 
is unmatched by any bar organization 
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Supreme Court’s hands the 
responsibility for the admission and 
discipline of attorneys is the 
essentiality that comes to that court 
to make the judicial system work. 

The Supreme Court is assigned 
an administrative responsibility for 
‘the judicial system. That means we 
have to control the court processes 
and the courtrooms of this state to 
the same extent that you control the 
committee process through your 
rules—the floor debates through 
your rules which have built up over 
years of studies and analysis. 

I cite you one example of how it is 
necessary for us to maintain the 
courtroom by maintaining control 
of lawyers. We are having a raft of 
capital appeals brought to our 
court. Regrettably, they’ve 
dominated the news of the last 10 
days. It seems with repeated 
frequency that one of the issues in the 
cases that come to us on the second 
round of capital review is the 


Doesn't it make sense that we 
have that very, very difficult issue 
in a capital, or any other, appeal 
when it is mandated not by our 
Florida Constitution but by the 
sixth amendment to the United 
States Constitution — that there be 
a reasonably effective counsel to 
carry out that constitutional role? 
Doesn't it make sense to you that if 
we are going to apply those 
standards, we have to first know 
what those standards are, have had 
some suggestion as to how they 
have been developed, and lastly, 
that we have some ability to 
maintain them? 

Can you conceive of how the 
system would operate if we 
reviewed for ineffective assistance 
of counsel in any case the standard 
of conduct of an attorney in one 
trial where those standards had 
been set by an administrative 
agency or by the legislature itself — 
some other body than the court — 


developed without the imprimatur 
of the Supreme Court on the extent 
to which they applied and how 
broad they were? 

Can you conceive of the chaos, 
the difficulty, the risks of having a 
dual set of standards—one 
promulgated by an agency 
somewhere and one by the 
Supreme Court — for the conduct 
of cases? I suggest to you, in fact, 
the sixth amendment would 
probably require that whatever 
standards were developed by an 
outside agency for the admission or 
control of attorneys be ultimately 
reviewed by the Supreme Court 
anyhow, because no matter what 
process you create, you've already 
demonstrated, as every legislature 
always does, that there will be 
judicial review. And, where does 
judicial review come? It comes 
back to the Supreme Court to 
determine the validity of standards 
or whether they are going to be 


ineffectiveness of the assistance of 


counsel. 


and those standards 


had been 


applied properly in any case. 


that I know of in this country. 

‘For the period of 1952 to 1979 — 
that’s 27 years — The Florida Bar won 
an award of merit recognition from the 
American Bar Association for 
performing the kind of functions that I 
have generally described, 22 times out 
of 27 possibilities. 

During the period 1972 to 1979, an 
opportunity on eight occasions, The 
Florida Bar five of those eight occasions 
received an award of merit recognition 
for overall programmatic excellence. 
There is no other integrated bar in this 
country that can say that. There is no 
voluntary bar that can say that. 

There are some good voluntary bars. 
There are some that are reasonably 
strong and reasonably effective, but my 
observation and my experience teach 
me that the public interest is best served 
by the integrated bar concept. Among 
other things, it provides consistency, 
which is needed for progress and which 
is lacking in the voluntary bar concept. 

A self-regulated profession is a 
misnomer. The legal profession is not 
self-regulated. In every jurisdiction of 
which I know it is regulated by state 
government, either by the legislature or 
by the courts. There are two different 
kinds of integrated bars; those created 
by the legislature; those created by the 
courts. 

You heard from Texas. It’s created 
- from the legislature. You hear from 
Florida. It’s created by the courts. 


I think the jurisdiction of the 
integrated bar, as I already said, ought 
to rest in the judicial branch of 
government because the judicial 
branch is a part of that branch of 
government. I say to you that I know no 
reason why the Supreme Court of 
Florida should be any less sensitive to 
the public interests than the Florida 
Legislature. I do not know of any reason 
why whatever regulatory agency you 
wish to bring would be any more 
sensitive to the public interest than the 
Supreme Court of Florida. 

I know of no reason why the Supreme 
Court of Florida would be any less 
sensitive to the public needs than any of 
the alternatives. If indeed that’s the 
case, we're in deep trouble. It’s not 
because we have an integrated system 
but because justice in this state rests 
finally in the Supreme Court of Florida. 

The second kind of format divides 
two functions. It divides the rule- 
making and the conduct and the 
discipline on the one hand and puts 
them in one agency and leaves all of the 
activities, the public service and 
professional service activities to what is 
called a voluntary bar association in 
which you can join or not join. 

If the agency in which the rules and 
conduct rest when you split the 
function is ultimately the core, then 
there is no difference whatsoever in 
theory. There is little difference in 
practice; some difference in effect 


between the two models. You still have 
rules and discipline resting in the court 
as we do at this time. 

The States of West Virginia, Virginia, 
North Carolina have both a voluntary 
bar and an integrated bar. The results in 
terms of discipline, public hearings, 
public activities are no better than they 
are in this state. Indeed, they are not as 
good as we are in any of those states. 

The State of Illinois is somewhat 
different. It has the voluntary bar on the 
one hand and. the registration and 
disciplinary.system on the other, but it’s 
not a whit different in the results of that 
which we presently have. The 
registration and disciplinary system is 
under the jurisdiction of the court. 

It has an inquiry level involving 
lawyers and judicial officers. It has a 
hearing level that involves lawyers and 
hearing officers. It has review, and it 
has appeals to the Supreme Court of 
Illinois. There is no difference in result 
except this: That in those states where 
the functions are split, the total strength 
and the effectiveness of the bar and the 
public interest are not as strong as when 
they are unified ... . 


Wm. Reece Smith, Jr., made _ these 
remarks before the House Select 
Subcommittee on the Legal Profession at a 
hearing on February 14, 1980. Smith is a past 
president of The Florida Bar and president- 
elect of the American Bar Association. 
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I suggest, therefore, the 
performance of our function of 
reviewing for effective assistance 
of counsel is but one example of the 
reason why it makes sense to 
correlate the promulgation of those 
standards — the creation of them in 
the thoughtful process that we've 
developed for that purpose — so 
that we can later apply them. When 
there is no notice or opportunity for 
evenhandedness, then, of course, 
those standards vary. 

Another easy example, of course, 
for the need to have standards 


appoint counsel for indigents — 
appoint counsel throughout the 
court system for representing 
indigents. We have to pick counsel 
who are reasonably competent, 
who meet the standards. 


Of course, they do that 
throughout the court system. We 
even do that in the Supreme Court, 
in many cases where they are not 
represented by counsel on their 
appeal. 


Ladies and_ gentlemen, the 
message I want to leave you with — 


your satisfaction because there’s 
much more I can say about it — is 
that if you ask the right questions — 
at least what I see to be the right 
questions about what I perceive to 
be a very legitimate inquiry by this 
body, that is, should a 
constitutional amendment be 
proposed for any reason to change 
Article 5, §15 — it seems to me the 
answers are very, very compelling. 
Not only is the system working well 
in the public interest, but it ought to 
be left that way because of the risks 
and dangers inherent that any 


coming from the court, is that we 


and I hope I amply illustrated it to 


change will make. oO 


How the New 
Disciplinary Rule 
Was Developed 
By Frederick Karl 


I appreciate the opportunity to share 
some of the practical findings of the 
committee that I had the privilege to 
chair dealing with this matter of 
discipline. 

I come for a dual purpose: first and 
foremost to demonstrate through this 
process that the system works; that 
what Justice England characterized as 
affirmative action or affirmative 
regulation really does exist. I can testify 
to that. 

And secondly, to be as sure as I can 
that you understand the concept of the 
system of disciplining lawyers in 
Florida that has evolved from the 
hearings and recommendations that 
the committee last year made. 

Parenthetically, I'd like to tell you 
that this is certainly not the only 
evidence that the system works or that 
the attitude of the Bar is as it should be. 

The committee was a great 
committee. It worked hard and 
conscientiously. It combined experience 
and knowledge of many of the years of 
the practice of law with the viewpoint 
of the citizens as reflected through the 
newspapers and through the nonlawyer 
members of the public. 

We deliberately set out to stimulate 
controversy. We conducted public 
hearings. I had what had to be called a 
confrontation with the Board of 
Governors of the Bar who felt that such 
action probably should be initiated by 
the Bar itself rather than by the court. 

I had some forthright statements to 
make to the Bar and they to me. We had 
a bare-knuckle kind of discussion amid 
this. 

We studied the results of those public 
hearings and the testimony that flowed 
from it. We studied what was going on 


in the American Bar Association and 
other states. We had a very serious and 
prolonged think session of these people 
coming together. We debated the issues 
even as you debate them around the 
committee table of the Legislature. 
Finally, we prepared an order to the 
court and had public hearings on the 
report and oral argument before the 
court. All of this resulted in an order of 
the court that was handed down on May 
24, 1979. 

Summarizing what was done, we first 
moved the Bar itself out of an 
adjudicatory function. As you know, 
like almost all administrative agencies 
in the past, it had all the powers to 
investigate, to prosecute and to 
adjudicate at least initially. The 
committee recommended to the court, 
and was accepted by the court, that the 
appropriate role recommended by the 
Bar in these proceedings was to 
investigate; and if probable cause was 
found, to prosecute, but leave to the 
judiciary the question of deciding. 

We recommended and the court 
accepted a lay participation or 
nonlawyer participation on the 
grievance committees. The grievance 
committee under the new set of rules 
performs a function very similar to the 
grand jury function in the criminal 
system. They do the investigations. 
They conduct the hearings without 
being bound by strict rules of evidence. 

The complaining witness has virtual 
immunity to go in and make allegations. 
By putting nonlawyer members on 
those committees, we felt we would 
minimize, perhaps destroy, the entire 
concept of the country club syndrome 
in which the grievance committee had, 
in effect, been charged with 
whitewashing. 

We changed the method of who 
should preside at these hearings. 
Heretofore, referees were appointed 
by the lawyers. We recommended that 
the Supreme Court appoint a person to 
preside and hear the testimony. The 


court adopted a rule which limited the 
person to preside at the hearing to 
active judges or retired judges 
appointed by the court. 

Various new procedures were 
developed to expedite proceedings 
because one of the major complaints 
was the long delay. The court 
committed itself to more expeditious 
handling within the framework of the 
workload that it has. We dealt with the 
matter of confidentiality which was 
such a controversial subject among the 
Bar and so important to public interest. 

It was recommended that if and 
when probable cause was found by a 
grievance committee, the cloak of 
confidentiality be lifted. 

The court reinstated a rule which 
permits the lawyer to petition for a 
continuation of that confidentiality and 
the cloak of confidentiality continues 
until that motion has been heard and 
decided. 

Even so, following that there is no 
confidentiality and it just all hangs out, 
if you will. We felt that the step taken by 
the court in response to the 
recommendations of this outstanding 
committee was a constructive step 
forward that would improve the system 
of justice; that it would enhance the 
credibility of the Bar and that it is in the 
public interest. 

I think further that it demonstrates 
that the court is the logical place to 
repose this kind of power and that you 
would not likely have gotten any earlier 
and certainly no more consideration of 
these issues in any other forum. 

I'll simply summarize by saying I 
think we're in great shape in Florida 
with this disciplinary system. Unless 
you have no confidence in your 
Supreme Court, I see no point in trying 
to substitute an unknown for the 
known. Oo 

Frederick Karl, during his tenure as a 
justice of the Supreme Court of Florida, was 
chairman of the court’s committee on Bar 
Disciplinary Procedures (the Karl 
Committee). He now practices law in 
Tallahassee. 
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LETTERS 


A National Bar? Yes! 


As a sole practitioner I want the 
mobility that a national firm can give its 
lawyers now. 

National firms could be restricted if 
only lawyers actively dealing with 
clients in a locality can be listed. 
Eliminate nonactual resident, 
deceased, inactive or otherwise 
nonpracticing lawyers from 
letterheads, advertising and the like. 

Do not pretend that a once-in-a- 
lifetime exam keeps a lawyer 
competent in all fields forever. Keeping 
current competence is and must be 
voluntary everywhere. 

Let the state bars police ethical 
violations reciprocally and the national 
bar exam screen the incompetent as a 
threshold only. 

Perhaps the number of Florida 
lawyers would level a little if those 
trapped here by nonreciprocal 
protective bar policies could leave. 

In sum, in a mobile America give the 
little lawyer the chance that the big 
lawyer has been given. This is only 
possible with a national bar. 


K. Timotuy KEMPER 
Miami Shores 


Consumer Defendant Cases 


Alvin Stauber has presented an 
invaluable analysis of the current status 
of our county courts (February 1980 
issue). His determination of the number 
of “consumer plaintiff” cases, however, 
appears to overlook those instances 
where a consumer interposes a defense 
in a collection claim. Such “consumer 
defendant” cases may raise equally 
valid consumer issues before the county 
courts and may afford consumers the 
same type of relief, i.e., nonliability for 
payment, as occurs in the “consumer 
plaintiff” cases. 


K. McLEMORE 
Miami 


Little Statistical Difference 


In “Malpractice -.the Illusory Crisis” 
(February 1980), Cunningham and 
Lane shotgun the entire Medical 
Malpractice Reform Act of 1975. While 
some of their arguments may have 
limited validity, many do not. There is 
one point, however, that requires 
response. 

The authors find the mediation 
requirement constitutionally infirm, at 
least in part, because of their belief that 


the mediation panels are stacked decks, 
usually resulting in decisions favoring 
health care providers. Merely because 
defendants prevail most of the time 
proves nothing. Statistics submitted to 
the Supreme Court in two pro plaintiff 
amicus curiae briefs illustrate the 
weakness of this argument. According 
to one study about 85 percent of all 
mediation decisions find for the 
defendants. Yet, according to another 
study, 80 percent of all malpractice 
claims which reach trial also result in 
defense verdicts. 

There is obviously little, if any, 
statistically significant difference 
between a plaintiff's success either 
before a jury or a mediation panel. 
Thus, unless Cunningham and Lane are 
willing to argue that juries are stacked 
against plaintiff's, they cannot really 
fault panels which reach essentially the 
same decisions in essentially the same 
percentages. 


STEVEN R. BERGER 
Miami 


The Child and the Law 


I wish to convey my deep gratitude to 
the editors on the Journal staff for your 
support and dedicated work on behalf 
of children. I especially thank 
Executive Director Marshall Cassedy 
for his introduction and Associate 
Editor Cheryle Dodd for her article on 
legal education for Florida’s youth. 

The: issue (December 1979) is 
outstanding, and will long serve as a 
reference and consciousness-raising 
tool for Florida lawyers and 
legislators when dealing with 
children’s issues in the future. 

Rosert D. BickeL 
St. Petersburg 


The Journal invites letters 
from its readers for publication 
when space permits. Editorial 
staff reserves right to edit 
to fit space available. 
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In a debtor’s suit for a 
creditor’s unreasonable 
collection efforts, the 
District Court of 
Appeal, First District, 
recognizes a right to 
recovery for the 
intentional infliction of 
emotional distress 
standing alone based 
on the defendant’s 
extreme and out- 
rageous conduct. 


In August of last year, the District 
Court of Appeal, First District, 
rendered its opinion in a debtor's 
suit for damages resulting from a 
creditor's patently offensive 
conduct in attempting to collect a 
debt. Recovery was predicated on 
the tort of intentional infliction of 
emotional distress and the First 
District’s opinion enunciated 
principles having implications of 
substantive significance for the 
future of this common law tort 
action in Florida. 

In that case, Ford Motor Credit 
Company v. Sheehan,' the court 


held that the conduct of the 
defendant creditor in seeking to 
collect a debt was actionable under 
the tort of intentional infliction of 
emotional distress even though the 
complaint failed to allege the 
existence of any other intentional or 
malicious tort. In dispensing with 
this requirement, the First District 
relied on the Restatement (Second) 
of Torts §46 to conclude that under 
an appropriate situation the 
enormity of the outrageous conduct 
itself may suffice to assure there has 
been severe emotional shock. In 
such a case, proof of physical 


A ry Tort in Florida? 


By Susan G. Chopin 


impact and physical injury and the 
existence of another independent 
intentional or malicious tort are 
dispensed with as safeguards to 
assure authenticity of the emotional 
distress claim. Since the Sheehan 
case involved common law relief 
for unfair collection practices, a 
brief review of the distressed 
debtor’s statutory remedies is in 
order before examining the utility 
of the action for intentional 
infliction of emotional distress. 
Generally speaking, within the 
recent past the federal and various 
state governments have responded 
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to the problem of coercive debt 
collection practices through 
enactment of consumer protection 
statutes.2 In Florida, the Consumer 
Collection Practices Act® regulates 
the collection of consumer claims 
and provides, inter alia, that in 
attempting to collect a debt, a 
creditor may not disclose to anyone 
other than the debtor or his family 
any “information affecting the 
debtor’s reputation with 
knowledge or reason to know that 
the other person does not have a 
legitimate business need for the 
information or that the information 
is false.”"4 The Act specifically 
provides for civil remedy under 
which a successful plaintiff can 
recover money damages, attorneys’ 
fees and costs against a creditor for 
violation of its terms.5 This private 
right of action has generated several 
suits by debtors against their 
creditors with varying results in 
each.§ 

In construing §559.72’s 
applicability to various fact 
patterns, the courts primarily have 
been concerned with determining 
whether the plaintiff debtor has 
brought himself within the scope of 
the statute by proving the existence 
of the grounds necessary for 
statutory liability and that the 
damages envisioned under the 
statute were incurred. As_ in 
traditional judicial formulations of 
presumed legislative intent, the 
absence of any of the statutory 
grounds will render the statute 
inapplicable and the debtor will be 
left with his civil remedies available 
at common law. 

Under common law, the plaintiff 
debtor may proceed against the 
creditor under various theories. 
Given the appropriate factual 
setting, liability may be imposed 


for libel, slander, invasion of 
privacy, malicious prosecution, 
false imprisonment, abuse of 


process, assault and battery and the 
like.? One avenue which has gained 
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acceptance in other jurisdictions 
and frequently is utilized by a 
harassed debtor is the tort of 
intentional infliction of emotional 
distress.’ It most often is employed 
by the debtor who is unable to 
demonstrate any of the more 
traditional grounds for tort liability. 

Florida recognizes the intentional 
infliction of severe emotional 
distress as an independent tort but 
historically has imposed safeguards 
on recovery in order to discourage 
spurious claims. The first safeguard 
is that recovery for infliction of 
emotional distress predicated on 
negligence will be denied where the 
plaintiff is unable to demonstrate 
accompanying physical impact.® 
Concomitant to this impact rule in 
negligence cases, a second 
safeguard mandates that where the 
emotional distress is grounded on 
defendant’s intentional act(s), the 
cause of action will lie only where it 
is coupled with some _ other 
intentional or malicious tort. Where 
no other such tort is alleged, the 
complaint for intentional infliction 
of emotional distress will be 
dismissed for its failure to state a 
cause of action.!° 

But in Sheehan v. Ford Motor 
Credit Company," a suit based on 
the intentional infliction of 
emotional distress, the requirement 
of an accompanying intentional or 
malicious tort was dispensed with 
by the First District Court of 
Appeal. In Sheehan plaintiff had 
purchased an automobile from 
Ford which was financed by Ford 
Motor Credit under the terms of a 
retail installment contract. Sheehan 
became delinquent on his account 
but Ford Motor Credit was unable 
to locate him after he moved 
several times. Thereafter, Ford 
Motor Credit assigned the account 
to its central recovery office in 
Michigan. On May 1, 1975, 
Sheehan’s mother was telephoned 
at her home in Rhode Island by a 
caller inquiring as to her son’s 


whereabouts. The caller identified 
herself as an employee of a 
hospital in San Francisco. 
She purportedly needed to 
reach Sheehan because his children 
had been involved in an 
automobile accident and _ had 
received serious injuries. Mrs. 
Sheehan immediately furnished the 
caller with her son’s telephone 
number and address both at work 
and at home in Jacksonville. 
Sheehan’s family in Rhode Island 
then called him in Jacksonville and 
told him of the call. He then spent 
seven hours telephoning various 
police stations and hospitals in San 
Francisco until he finally concluded 
that the call had been a hoax. On the 
following day, May 2, 1975, 


Sheehan’s automobile was 
repossessed in Jacksonville by an 
independent contractor of Ford 
Motor Credit. 

Sheehan subsequently filed a 
complaint in the Duval County 
Circuit Court, asking for damages 


Susan G. Chopin received her J.D. 
(cum laude) in 1972 from the 
University of Miami School of Law. 
She is a member of The Florida Bar 
and a former member of The Florida 
Bar Journal Editorial Board. 

She is an associate professor of law 
at Drake University Law School, Des 
Moines, Iowa, and is also a doctoral 
candidate in law at the University of 
Oxford, Oxford, England. 
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Emotional Distress 
Caused by 
Outrageous Conduct 


under two causes of action: the first 
sought to hold Ford Motor Credit 
liable for damages in tort for its 
intentional infliction of emotional 
distress resulting from the 
deceptive collection practice; the 
second count alleged a violation of 
F.S. §559.72(7), the abusive 
collection statute.!2 Both counts 
were submitted to the jury which 
returned verdicts awarding 
Sheehan compensatory and 
punitive damages under each. Ford 
Motor Credit appealed to the First 
District Court of Appeal which 
rendered its opinion on August 9, 
1979. 

‘In speaking for the court, Justice 
Ervin first addressed the propriety 
of a-Florida court invoking the 
abusive collection statute against a 
collection method which, though 
admittedly abusive, had occurred 
beyond Florida’s borders. In this 
case, the telephone call had 
emanated from defendant’s 
Michigan office and was directed to 
Rhode Island. In interpreting the 
intent, construction consti- 
tutionality of §559.72(7), the court 
concluded that Florida could not 
restrain reprehensible collection 
practices carried on outside 
Florida. Therefore, the verdict for 
plaintiff on the second count was 
reversed and the count dismissed. 

The court next considered the 
more arduous question presented 
by count one of the complaint. 
Seeking to hold Ford Motor Credit 
liable for intentional infliction of 


emotional distress, the count did 
not allege the existence of any 
accompanying independent 
intentional or malicious tort.!3 The 
court was not willing to summarily 
reverse for this deficiency and, 
instead, looked at the nature of the 
harm which Sheehan allegedly had 
suffered. It noted Sheehan’s 
testimony at trial that, after 
speaking with his sister in Rhode 
Island, he was “nearly out of his 
mind” for seven frantic hours while 
he tried to locate his children by 
telephone.'* Standing alone, the 
court did not consider this 
testimony sufficient to demonstrate 
intentional infliction of emotional 
distress.!* But when coupled with 


The right to be free 
from emotional distress 
exists independently 
where defendant’s 
conduct has been 
outrageous and extreme, 
beyond all bounds of 
decency.... 


Ford Motor Credit’s abusive 
conduct, it warranted submission of 
the case to the jury.'® 

In holding that Sheehan had 
stated a cause of action for 
intentional infliction of emotional 
distress absent any accompanying 
independent intentional or 
malicious tort, the First District 
expressly adopted the position set 
forth in the Restatement (Second) 
of Torts $46 imposing tort liability 
for the intentional infliction of 
emotional distress by “outrageous 
conduct.”'? The Restatement 
postulates that an individual’s right 
to be free from emotional distress 
exists independently where the 
defendant’s conduct has been “so 
outrageous in character, and so 
extreme in degree, as to go beyond 
all possible bounds of decency, and 
to be regarded as atrocious, and 
utterly intolerable in a civilized 
community.”!§ Thus, under this 
type of factual setting, another 
independent intentional tort, such 
as assault and battery, false 


imprisonment, and so on, need not 
be alleged. 


Recognizing the problem to be 
the extent of any duty owed rather 
than what additional conduct 
accompanies the defendant’s 
infliction of emotional distress, 
recovery under §46 is not 
dependent on whether the 
intentional infliction of emotional 
distress occurred under circum- 
stances where the common law 
would have imposed another 
independent duty of care. 
Furthermore, the Restatement 
dispenses with proving the 
defendant’s intent to inflict severe 
emotional distress.!® As long as the 
plaintiff can demonstrate that the 
defendant’s conduct was 
sufficiently extreme and 
outrageous to cause severe 
emotional distress, he will have met 
his burden. 

Necessarily, legal responsibility 
for emotional distress will attach 
only where the outrageous conduct 
results in severe emotional distress. 
Otherwise, the defendant will be 
absolved from legal _responsi- 
bility.2° However, the type of 
evidence reflecting on the severity 
of the injury is lightened notably 
under the Restatement which 
provides that “in many cases the 
extreme and outrageous character 
of the defendant’s conduct is in 
itself important evidence that the 
distress has existed.”?! 

This same question of whether a 
claim can be stated for intentional 
infliction of emotional distress 
where there is no accompanying 
independent intentional tort also 
has been considered recently by the 
Third District Court of Appeal ina 
decision which reached a result 
contrary to that in Sheehan. In 
Gellert v. Eastern Air Lines, Inc.,22. a 
copilot for Eastern Air Lines, 
Gellert, had complained about the 
safety of the automatic hold which 
maintains a set altitude level on the 
L-1011?*Gellert contended that the 
hold disengaged upon slight 
contact made with the control 
wheel column. He _ voiced his 
concern in a_ series of letters, 
including ones to Eastern’s 
chairman of the board, its president 
and to Colonel Frank Borman, then 
vice president in charge of 
operations. After the crash of an L- 
1011 in the Everglades west of 
Miami, Gellert was given leave to 
attend the National Transportation 
Safety Board hearings at which he 
also testified. 
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Subsequent to the hearings, 
Gellert filed a petition for 
reconsideration with the Board, 
wrote to the Federal Bureau of 
Investigation and again to Colonel 
Borman. These letters were 
forwarded to Eastern’s psychiatrist 
and neurologist who concluded that 
they evidenced a_ psychiatric 
disorder warranting Gellert’s 
removal from flight duty. 
Subsequently, based upon the 
findings of physical and 
psychological examinations 
conducted by Eastern, Gellert was 
grounded and placed on sick leave 
pay.*4 Upon reevaluation some 
months later, he was found fit and 
returned to flight status. 

Thereafter, Gellert instituted suit 
against Eastern, alleging four 
separate theories of recovery. 
Three were dismissed and the case 
was submitted to the jury on the 
count seeking tort damages for 
intentional infliction of emotional 
distress which allegedly consisted 
of Eastern’s intentional retaliation 
for Gellert’s criticism of the safety 
equipment. At trial, Eastern 
moved for a directed verdict at the 
close of the plaintiff's case and at 
the conclusion of the evidence but 
both motions were denied. The jury 
returned a verdict for Gellert. 
Eastern renewed its motion for 
directed verdict, the same was 
granted and judgment notwith- 
standing the verdict entered in 
favor of Eastern. 

On appeal, Judge Carroll, 
writing for the court, noted that by 
granting Eastern’s motion for 
directed verdict, the trial court 
impliedly held that Florida law 
requites the tort of intentional 
infliction of emotional distress to be 
either incident to or accompanied 
by another independent tort. The 
thrust of the Third District’s opinion 
was directed toward this issue and 
only minimal attention was paid to 
the issue of whether Gellert’s 
evidence as a matter of law was 
sufficient to establish intentional 
infliction of emotional distress by 
Eastern. While the court ultimately 
concluded near the end of its 
opinion that the facts were 
insufficient to make out the tort— 
and affirmed on that ground as 
well??7—its primary conclusion was 
that, in light of Florida precedent,”* 
Gellert’s suit for intentional 
infliction of emotional distress 
could not be maintained. 
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What emerges after Sheehan and 
Gellert is unclear. The question as to 
when one may recover damages in 
cases of intentional infliction of 
emotional distress awaits response 
from the Supreme Court of Florida, 
so that any conclusion at this 
juncture would be speculative at 
best.2® At such time when it is 
confronted with the issue, the court 
apparently has two choices. Should 
it adhere to its earlier pronounce- 
ments relied on by the Third 
District in Gellert, it will reflect its 
reluctance to discard a rule already 
repudiated by the majority of 
jurisdictions. Conversely, in the 


event it adopts §46 of the 
Restatement, as did the First 
District in Sheehan, it will 


demonstrate a judicial realization 
that—at least in today’s world— 
consumers need redress not always 
available under statutory remedies; 
that mental and _ psychological 
disturbance, though often difficult 
to prove and assess, is nevertheless 
just as real as physical trauma; and, 
finally, that “[i]t is now time to ‘tell 
it like it is.’ ”%° 


! 373 So.2d 956 (Fla. Ist D.C.A. 1979). 

2 See, e.g., 18 U.S.C. §§891-896 (1968) 
(criminal sanctions for extortionate credit 
transactions); 15 U.S.C. §45(a)(1)(1975) (use 
of fictitious collection agency to coerce 
payment is unfair or deceptive practice); 
Federal Debt Collection Practices Act, 15 
U.S.C. §1692 et seq. (1977) (prohibiting 
deceptive and unfair debt collection 
practices. Section 1692k expressly provides 
for civil liability, including money damages, 
attorneys’ fees and costs.). 

For a collection of the various states’ 
consumer protection statutes, see Comment, 
Recent Statutes Regulating Debt Collection, 
or Nunc De Minimis Curat Lex, 14 B. C. INb. 
& Com. L. Rev. 1274 (1973). 

3 Stat. §§559.55-559.78 (1972). 

4 Fra. Stat. §559.72(5) (1972). 


5 Stat. $559.77 (1972). Should the 
court determine that the debtor’s suit was ill 
founded or brought for harassment, costs 
and attorneys’ fees may be assessed against 
the debtor in favor of the defendant creditor. 

§ Allowing recovery: Story v. J.M. Fields, 
Inc., 343 So.2d 675 (Fla. lst D.C.A. 1977), 
cert. denied, 348 So.2d 954 (1977) (jury 
question presented as to statutory violation 
where creditor made approximately 100 
telephone calls during a five-month period 
to debtor—reversed and remanded for new 
trial); Hansen v. Central Adjustment Bureau, 
Inc., 348 So.2d 608 (Fla. 4th D.C.A. 1977) 
(creditor's mailing to debtor with word 
“DEBTOR” visible on envelope calculated 
to embarrass debtor might be actionable 
under statute—dismissal reversed and cause 
remanded to allow debtor to file an 
amended complaint alleging that the 
creditor was collecting a consumer claim as 
required by statute); Williams v. Streeps 
Music Co., Inc., 333 So.2d 65 (Fla. 4th 
D.C.A. 1976) (reversing dismissal of debtor’s 
cause of action—creditor’s attempted 
collection of amount not due violates 
§559.72(9)’s prohibition that no person 
attempt to enforce a claim which is not 
legitimate); Cook v. Blazer Financial 
Services, Inc., 332 So.2d 677 (Fla. Ist D.C.A. 
1976) debtor’s counterclaim stated a cause of 
action; statutory reference to “person” not 
limited to collection agencies but refers to 
persons generally and includes small loan 
company). 

Denying recovery: Heard v. Mathis, 344 
So.2d 651, 655 (Fla. Ist D.C.A. 1977) 
(Consumer Collection Practices Act requires 
debtor to demonstrate that creditor’s 
disclosure of debt to debtor's friend affected 
debtor’s reputation). 

7 See, e.g., 18 AM. Jur. Proor oF Facts §19 
(1967). 

The debtor also may be able to recover 
under a state’s unfair and deceptive trade 
practice act or a consumer sales practices act 
even where the statute does not expressly 
authorize such a suit. E.g., Liggins v. May 
Co., 44 Ohio Misc. 81, 73 Ohio Op. 2d 306, 
337 N.E. 2d 816 (1975), holding that a 
“consumer transaction” under a_ statute 
prohibiting consumer sales practices 
includes the attempt to collect or actual 
collection on a debt owed by a consumer. 

8 See generally Annot., 87 A.L.R. 3d 201 
(1978) for a list of the various cases in which 
recovery was allowed. 

® Gilliam v. Stewart, 291 So.2d 593 (Fla. 
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Emotional Distress 
Caused by 
Outrageous Conduct 


1974), reh. denied, June 1, 1979. Florida 
continues to adhere to the impact rule 
although the majority of jurisdictions by now 
have rejected the rule. 

10 See n. 28, infra. See also Stockett v. 
Beneficial Finance Co. of South Miami, 269 
So.2d 735 (Fla. 3d D.C.A. 1972), in which a 
former wife who had been an 
accommodation maker on her former 
husband’s note sought damages for the 
intentional infliction of emotional distress 
resulting from the creditor's threatening 
telephone calls to her and sending her 
employer a letter concerning the debt. The 
dismissal of the complaint for its failure to 
state a cause of action was upheld on appeal 
for its failure to allege the existence of any 
other intentional or malicious tort. Accord, 
Sacco v. Eagle Finance Corp. of North 
Miami Beach, 234 So.2d 406 (Fla. 3d D.C.A 
1970). 

It should be noted that Florida does not 
require the existence of an accompanying 
intentional or malicious tort where a special 
relationship, e.g., storeowner-patron, 
innkeeper-guest, has been alleged. This is in 
accordance with the position of the 
Restatement (Second) of Torts §48 (1965). 
See, e.g., Slocum v. Food Fair Stores, Inc., 
100 So.2d 396 (Fla. 1950). See also Wiggs v. 
Courshon, 335 F. Supp. 206 (S.D. Fla. 1973), 
in which the federal district court, applying 
Florida law, ordered a new trial unless 
plaintiff accepted a remittitur of $2,500 ona 
$25,000 jury verdict against a restaurant 
owner for a waitress’ racial slur of a patron. 

1! 373 So.2d 956 (Fla. lst D.C.A. 1979). 

12 Fa. Stat. §559.72(7) (1975), in pertinent 
part, prohibits anyone, in collecting a 
consumer claim, from “ . willfully 
[engaging] in . . . conduct which can 
reasonably be expected to abuse or harass 
the debtor or any member of his family.” 

13 Ford Motor Credit Co. v. Sheehan, 373 
So.2d 956 (Fla. lst D.C.A. 1979). 


4 Td. at 959. 
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16 Id. 
'7 The Restatement (Second) of Torts §46 
(1965) provides as follows: 

$46. Outrageous Conduct Causing Severe 
Emotional Distress 

(1) One who by extreme and outrageous 
conduct intentionally or recklessly causes 
severe emotional distress to another is 
subject and if to liability for such emotional 
distress, bodily harm to the other results 
from it, for such bodily harm. 

(2) Where such conduct is directed at a 
third person, the actor is subject to liability if 
he intentionally or recklessly causes severe 
emotional distress 

(a) to a member of such person’s 
immediate family who is present at the time, 
whether or not such distress results in bodily 
harm, or 

(b) to any other person who is present 
at the time, if such distress results in bodily 
harm. 


Note that §46 applies only where the 
emotional distress is the result of an 
intentional act(s). If the tort is founded in 
negligence, §§312, 313, 436 & 436A apply. 

'8§ Restatement (Second) of Torts §46 
(1965), comment d. 

19 Restatement (Second) of Torts §46, 
Comment i (1965), providing that in addition 
to where the defendant acts intentionally, 
liability also will be imposed where the 
defendant acts recklessly “in deliberate 
disregard of a high degree of probability that 
the emotional distress will follow.” 

20 Id. at Comment J. For example, in a 
recent Maine case, the plaintiff alleged 
mental suffering resulting from the 
intentional acts of employees of a credit life 
insurer. His testimony at trial was to the 
effect that he felt “kind of down” and “mad” 
and “nervous for about a month.” On appeal, 
the court held that such testimony would not 
support a verdict for the plaintiff since it 
failed to reflect that the mental distress “rose 
to that degree of severity that is required by 
the law to justify imposing liability upon 
defendant.” Vicnire v. Ford Motor Credit 
Co., 401 A.2d 148, 155 (Maine 1979). 

21 Restatement (Second) of Torts $46, 
Comment j. 

22 370 So.2d 802 (Fla. 3d D.C.A. 1979), 
rehearing denied June 1, 1979. 

23 The control device was set to disengage 
automatically upon application of 15 - 20 
pounds of pressure on the control wheel 
column. While on, a lighted indicator 
(annunciator) also would operate and turn 
off when the automatic hold was 
disengaged. 

24 The medical witnesses at trial 
substantiated the propriety of Eastern’s 
action in grounding Gellert. Gellert v. 
Eastern Air Lines, Inc., 370 So.2d 804-805 
(Fla. 3d D.C.A. 1979). 

*% The first count alleged defamation 
against Eastern for having published its 
doctor's report that it would be unsafe for 
Gellert to fly aircraft. The second count 
alleged a breach of the employment contract 
Eastern had with Gellert by not keeping the 
report confidential and by removing him 
from flight duty and destroying a written bid 
he had made apparently requesting a change 
of flight duty. The fourth count asked for a 
mandatory injunction to require Eastern to 
institute certain aircraft safety and training 
safeguards and to enjoin it from further acts 
of harassment. Upon Eastern’s motion, the 
court dismissed the second and fourth 


counts. The defamation count was disposed 
of at trial when the court granted defendant's 
motion for a directed verdict. The case thus 
went to the jury on count three which sought 
recovery for intentional infliction of 
emotional distress. 

26 There were additional acts by Eastern 
which Gellert alleged caused him severe 
emotional distress including a reprimand 
which he considered harassment for his 
misuse of a pass issued to pilots, the loss by 
Eastern of a bid he submitted for change of 
pilot duty and his claim that there was 
intentional retaliatory tampering by Eastern 
with some of the planes he was flying. 


87 Gellert v. Eastern Air Lines, Inc., 370 
So.2d 808 (Fla. 3d D.C.A. 1979). In a 
specially concurring opinion, Judge 
Schwartz stated that, had he been writing for 
the court, he would not have reached “the 
very thorny question of whether Florida 
does or would recognize the independent 
tort in a case to which the doctrine could 
properly be applied.” Instead, he concurred 
that the evidence was insufficient as a matter 
of law to establish the elements of the tort. 

28 La Porte v. Associated Independents, 
Inc., 163 So.2d 267 (Fla. 1964) (mental 
suffering damages for owner of dog 
appropriate in suit for its malicious killing); 
Slocum v. Food Fair Stores of Florida, Inc., 
100 So.2d 396, 398 (Fla. 1958) (store 
employee’s statement, “You stink to me,” 
which allegedly aggravated plaintiff 
customer’s preexisting heart condition not 
sufficient to state a cause of action for 
intentional infliction of emotional distress— 
statement not “calculated to cause ‘severe 
emotional distress’ to a person of ordinary 
sensibilities”); Kirksey v. Jernigan, 45 So.2d 
188 (Fla. 1950) (gross negligence in 
embalming child without authority 
sufficient to state a cause of action for 
tortious interference and attendant damages 
for mother’s mental pain and anguish 
through no attendant physical injury); 
Knowles Animal Hospital, Inc., v. Wills, 360 
So.2d 37 (Fla. 3d D.C.A. 1978) (affirming 
jury’s award of $13,000 for mental pain and 
suffering for plaintiffs against veterinarian 
for negligent treatment of their dog which 
subsequently had to be destroyed); Sacco v. 
Eagle Finance Corp. of Miami Beach, 234 
So.2d 406 (Fla. 3d D.C.A. 1970) (parent’s suit 
for creditor's harassment of debtor daughter 
failed to state cause of action for intentional 
infliction of emotional distress where not 
coupled with some other intentional or 
malicious tort); Korbin v. Berlin, 177 
So.2d 551 (Fla. 3d D.C.A. 1965) (cause of 
action stated for intentional infliction of 
emotional distress on child where 
accompanied by slander of child’s mother). 

29 The District Court of Appeal certified 
the question to the Supreme Court as 
follows: “May one recover damages for 
intentional infliction of severe mental 
distress which is not incidental to or 
consequent upon any separate tort or other 
actionable wrong?” Sheehan v. Ford Motor 
Credit Co., 373 So.2d 960 (Fla. lst D.C.A. 
1979). The question was never considered by 
the Supreme Court, however, as it dismissed 
the case per stipulation of counsel on 
November 13, 1979. Sheehan v. Ford Motor 
Credit Co., Case No. 57652 (Fla. 1979). 

30 Gilliam v. Stewart, 291 So.2d 593, 601 
(Fla. 1974) (Adkins, J., dissenting) (majority 
retaining impact requirement for mental 
pain and anguish). 
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Many Florida condominium 
communities have been operating 
in an illegal fashion by comingling 
the operational income and 
expenses of several condominiums 
into a single account. Most 
condominium boards and even 
attorneys are unaware of the 
potential consequences of the 
comingling and share an almost 
uniform misconception of 
“condominium.” To most, the 
“condominium” has been 
analogous to the “community.” The 
fact that separate declarations are 
filed for each building, or multiple 
associations are established to 
operate a given set of buildings, is 
of little significance. So long as 
funds collected are used within the 
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community, regardless of the 
source of the funds or expenditures, 
it is often felt that no further 
accounting is required. 

The potential problem is 
apparent from an actual situation 
which arose in the early 1970’s. Unit 
owners from a newly completed 
condominium in North Dade, a few 
weeks after closing title, received 
notification from the association of 
a special assessment being levied to 
provide funds to paint other 
buildings within the community 
built five years earlier. An 
examination of the condominium 
documents revealed no_ legal 
connection between the buildings, 
other than certain cross-easements 
for ingress and egress, with the 
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exception that all were operated by 
the same association. Simple logic 
indicates that such an assessment 
was questionable. Yet, throughout 
Florida, communities continue to 
operate in a similar fashion, and 
unaware unit owners continue to 
bear the financial burden for 
property in which they have no 
interest. 

This article will examine the 
cause, effect and cure of one of the 
most misunderstood and abused 
areas of the condominium concept. 


Background 


An understanding of the basics of 
the condominium concept should 
resolve any doubt as to the extent of 
a unit owner’s obligation for sharing 
common expenses. A_ condo- 


minium, simply stated, is a form of 
real property ownership. Although 
there were a few “common-law” 
condominiums! created by contract 
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prior to the enactment of the 
Florida Condominium Act,? for the 
most part “condominium” is a 
statutorily created form of 
ownership. While we generally 
think of a condominium unit as an 
apartment in a multifamily housing 
complex, in fact a condominium 
could just as easily be a marina, 
horse stables or unimproved lots. 


The key characteristic of a 
“condominium,” that which 
distinguishes it from other forms of 
property ownership, is that in 
addition to owning the apartment 
(condominium unit), the marina, 
lot, etc., the unit owner owns an 
undivided interest with other unit 
owners in the “common elements.” 
The commonly owned property, 
which is “appurtenant to” (belongs 
to) the units, but need not be 
contiguous to? (touching or near) 
the unit, cannot be separated 
therefrom. It is this latter 
characteristic which distinguishes a 
condominium owner’s co-tenancy 
interest in the common elements 
from traditional co-tenancies where 
each co-tenant has a separate estate 
which is freely alienable, attached 
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by creditors, descendible to heirs 
and divisable by will.‘ 

The determination of whether a 
single building or a group of 
buildings constitutes one or more 


condominiums cannot be 
ascertained visually. One must 
examine a survey of the land 
submitted to condominium or the 
declaration of condominium. One 
of the mandatory elements 
necessary to establish the 
condominium regime, in addition 
to an identification of each unit and 
survey of the land and a graphic 
description of the improvements 
located on the land, is “the 
undivided share in the common 
elements appurtenant to each unit 
stated as percentages or fractions, 
which in the aggregate must equal 
the whole’> (emphasis added). 
Stated otherwise, the sum of the 
parts must equal the whole. 
Logically, therefore, a unit owner's 
interest and, correspondingly, his 
obligation for sharing in the 
common expenses is limited to the 
extent of that interest. 

An examination of the initial 
Condominium Act reveals no 
ambiguity on this point, nor does it 
contain any provision which could 
lead to a different conclusion. 
Within its 13 sections the following 
language appears: 

Association means the entity responsible 
for the operation of a condominium® 
(emphasis added). 

Condominium property means and 
includes the land in a condominium, whether 


or not contiguous, and all improvements - 
thereupon and all easements and rights 


’ appurtenant thereto intended for use in 


connection with the condominium’? 
(emphasis added). 

Common elements include within its 
meaning . . . the land on which the 
improvements are located and any other 
land included in the condominium property 
whether or not contiguous* (emphasis 
added). 

Following the recording of the 
declaration, a description of a condominium 
parcel by the number or other designation 
by which the unit is identified . . . such a 
description shall include all appurtenances 
to the unit concerned whether or not 
separately described, including but not 
limited to the undivided share in the 
common elements appurtenant thereto.® 

The operation of the condominium shall 
be by the association . . .!° 

The association shall have the power to 
make and collect assessments, and to lease, 
maintain, repair and replace the common 
elements.!! 

Common expenses shall include the 
expenses of the operation, maintenance, 
repair or replacement of the common 
elements, costs of carrying out the powers 
and duties of the association and any other 
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expenses designated as common expenses 
by this law, the declaration or the bylaws'® 
(emphasis added).'? 

Funds for the payment of common 
expenses shall be assessed against unit 
owners in the proportions or percentages of 
sharing common expenses, provided in the 
declaration." 

The liability of the owner of a unit for 
common expenses shall be limited to ‘the 
amounts for which he is assessed from time 
to time in accordance with this law, the 
declaration and bylaws.'5 


Notwithstanding the fact that 
there were no provisions in the 
Condominium Act expressly 
providing for the operation of more 
than one condominium by a single 
association or the comingling of 
operational expenses and income of 
multiple condominiums, the 
practice of doing so was common 
throughout the industry. 


Legislative Attempts to 
Legitimize the Practice 


Almost as an afterthought in an 
effort to legitimize that which had 
become common practice, the 
legislature began its feeble attempt 
to rectify the situation by passing 
several ineffective amendments. 
Each was doomed to failure from 
its inception since they all sought to 
cure the problem without grasping 
the underlying concept. 

In 1973,'* the first reference to 
“phase developments” was added 
to the Act. Although “phase 
development” was not defined, the 
statutory language clearly limited 
its application to situations where 
multiple condominiums would be 
sharing recreational and _ other 
facilities in common. It applied 


CHART 
Upon Completion of Phase | 
Type of Condo. Unit Percentage Each Total 
24 — 2 bedroom, 2 bath 1.299% 31.18% 
condominium units 
24 — 2 bedroom, 1 1/2 bath 1.232% 29.57% 
condominium units 
38 — 1 bedroom, 1 bath 1.033% 39.25% 
condominium units 100.00% 
Upon Completion of Phase I! 
Type of Condo. Unit Percentage Each Total 
24 — 2 bedroom, 2 bath condominium .714% 17.14% 
units in Building A 
24 — 2 bedroom, 1 1/2 bath condominium .677% 16.25% 
units in Building A 
38 — 1 bedroom, 1 bath condominium 568% 21.58% 
units in Building A 
32 — 2 bedroom, 2 bath condominium 25.98% 
units in Building B 
28 — 1 bedroom, 1 1/2 bath condominium .680% 19.05% 
units in Building B 100.00% 
Upon Completion of Phase Ill 
Type of Condo Unit Percentage Each Total 
24 — 2 bedroom, 2 bath condominium 11.81% 
units in Building A 
24 — 2 bedroom, 1 1/2 bath condominium 11.21% 
units in Building A 
38 — 1 bedroom, 1 1/2 bath condominium 391% 14.87% 
units in Building A 
64 — 2 bedroom, 2 bath condominium 560% 35.84% 
units in Buildings B and C 
56 — 1 bedroom, 1 1/2 bath condominium 469% 26.27% 
units in Buildings B and C 100.00% 


only if, as a condition of that 
sharing, the unit owners were 
required to pay for the privilege of 
using the facilities in common, or 
for the maintenance and operation 
of such commonly used facilities. 
The initial legislative concept of a 
“phase” development bore no 
relationship to the “flexible”! 
condominium or the current 
statutory definition'® of such 
developments. In application it 
neither mandated the “flexible” 
concept nor added validity to 
comingling. The year 1973 also saw 
the addition to §711.12 of new 
language statutorily permitting, for 
the first time, an association to 
operate more than one condo- 
minium.'® However, in such 
instances the obligation for the 
association to maintain separate 
records for each of the 
condominiums under its operation 
was not altered.2°, 2! 

In 1976, with the redraft of the 
Condominium Act by the Florida 
Law Revision Council,?2 §711.64, 
now renumbered §718.403, took on 
the characteristics of providing for 
a “flexible condominium.” The 
revision stated that a developer 
may develop a condominium in 
phases providing certain criteria are 
met.?3 

Under the new “phase” concept, 
developments would remain a 
single condominium, thereby 
eliminating the problem of 
comingling. The accompanying 
chart illustrates the operation of a 
flexible condominium. As each 
building is added, the percentage of 
ownership of each existing unit 
decreases and the total ownership 
of the common elements remains 
100 percent distributed over all the 
then-existing units. 
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eliminating the necessity of 
maintaining separate records for 
future communities, the legislature 
again turned its attention to existing 
condominiums. In 1977 an 
amendment was added to §718.110 
as subparagraph (7)*4 providing for 
the merger of existing condo- 
miniums. 

Although it was a valiant attempt, 
this enactment was doomed to 
failure before its passage for it too 
ignored another provision of the 
Act. Florida Statutes §718.110(4) 
(Amendment of Declaration) 
provides: 

Unless otherwise provided in the declaration 
as originally recorded, no amendment may 
change the configuration or size of any 
condominium unit in any material fashion, 
materially alter or modify the appurtenances 
to the unit, or change the proportion or 
percentage by which the owner of the parcel 
shares the common expenses and owns the 
common surplus unless the record owner of 
the unit and all record owners of liens on it 
join in the execution of the amendment and 
unless all the record owners of all other units 
approve the amendment. (emphasis added) 


Invariably, declarations 
incorporated verbatim the 
statutory language creating, in 
essence, a situation necessitating 
100 percent approval for merger, 
not 80 percent as contemplated by 
the 1977 version of the Act.® 


Furthermore, the necessity of 
obtaining joinders from all 
lienholders minimizes the 


likelihood for success. 

In 1978, to accommodate an East 
Coast developer who had provided 
for consolidated operations in his 
declarations, §718.111(1) was 
added. That amendment provided 
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that if the condominium was 
created prior to January 1, 1977, 
and if the initially recorded declar- 
ation provided for consolidated 
operation, then such operation 
would be permissible. There is 
some question as to the validity of 
this amendment in light of its 
imposition of a burden on the unit 


owners greater than that 
contemplated by the Condo- 
minium Act. 


Apparently operating on the 
theory that if you cannot see it, it 
makes it all right, the 1978 
Legislature passed the most absurd 
amendment to date. Florida 
Statutes §718.110(9) provides that: 
“Any vote to amend the declaration 
of condominium relating to a 
change in percentage of ownership 
in the common elements or sharing 
of the common expense shall be 
conducted by secret ballot.” It 
obviously ignored the specific 
requirement of §718.110 requiring 
the joinder in the execution of the 
amendment by all unit owners. 


Unit Owner Efforts to Modify 
Assessments and Judicial 
Response 


For the most part, unit owner- 
controlled boards tend to follow the 
pattern established by developer- 
designated boards: that is, ignoring 
the requirement of maintaining 
separate records, and operating 
multiple condominium com- 
munities as though they were a 
single condominium. On occasion 
boards have gone a step further, 
ignoring even the percentage 
assessment requirements or altering 
the documents without the consent 
of affected owners. In some 
instances, the board’s actions have 
been challenged in the courts. 

The Island House Condominium 
located in Sarasota County consists 
of 73 units: 38 one-story villas and 35 
units grouped in four high-rise 
buildings. The declaration 
provided that the undivided share 
owned by each unit in the common 
elements and the fraction of sharing 
common expenses and owning 
surplus should be 1/73 each. When 
leaks developed in the high-rise 
buildings necessitating the 
expenditure of $50,000 for repairs, 
the villa owners, not wishing to bear 
an equal burden for the repairs, 
proposed an amendment to the 
declaration, which subse- 
quently approved by more than 51 


percent of the unit owners, 
changing the sharing of common 
expenses to reflect the pro rata 
portion of each unit’s assessed value 
as compared to the total assessed 
value of all units. The Second 
District Court of Appeal,?6 
correctly establishing the pattern 
for later decisions, noted, “In 
absence of a statement in the 
declaration that an owner’s 
condominium parcel could be 
changed without his consent, the 
appellants [unit owners] had a right 
to rely on the fact that their 
proportionate obligation to share in 
the common expenses could not be 
altered unless they agreed to it.” 
Since the unit owner contesting the 
assessment did not join in the 
execution of the amendment “they 
may not be charged more than the 
share of common expenses 
allocated to them in the original 
declaration.” 

A Palm Beach Leisureville 
Community consisting of both 
individual separate single-family 
dwellings and multistoried 
condominium apartment buildings 
found themselves embroiled in an 
even more complex situation. In 
addition to membership in each of 
their respective condominium 
associations, the condominium 
owners along with the single family 
lot owners were members of the 
Palm Beach Leisureville Com- 
munity Association, a master 
association responsible for carrying 
out certain duties under 
declarations of restrictions 
affecting the entire community. At 
issue was whether the provisions of 
the respective declarations 
governed as to the unit owners’ 
obligations for certain common 
expenses or whether those of the 
master covenants  controlled.27 
Under the declarations, the 
condominium owners would only 
be responsible for their pro rata 
share of expenses pertaining to the 
lot on which their condominium sat. 
Under the community covenants 
they were responsible for a share of 
expenses over the whole project 
area. The court held®* that the 
specific provisions by which the 
condominium owners would be 
liable only for maintenance of their 
own lot prevailed. The court’s 
decision was based upon 
established predicate that a specific 
clause takes precedence over a 
general clause. The court noted it is 
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only reasonable that condominium 
unit purchasers properly relied 
upon the specific language in the 
declarations, and concluded that 
they were liable for a 1/32 share of 
the described expenses, even 
though the master convenants were 
in direct conflict. 


The issue was further amplified 
in a case involving the Whispering 
Sands Condominium Village 
located in Sarasota County.2® That 
community consisted of multiple 
condominiums operated by a single 
association. While certain 
easements, facilities and services 
were mutually enjoyed by and were 
the responsibility of all 
condominiums equally, each 
separate condominium had its own 
common elements which were the 
responsibility of and were enjoyed 
only by the unit owners of that 
section. All condominiums were 
created under identical declara- 
tions of condominium.*® 

In attempting to simplify the 
association’s operation of each of 
the respective condominiums 
under its charge, the following 
finding of fact and resolution was 
passed by the association: 


That the declarations of condominium of all 
sections reveal a clear intent to treat the 
condominium village as though it were one 
condominium with a single uniform policy; 
that the declarations required the association 
to maintain all buildings and grounds for the 
benefit of all unit owners; that the value of all 
units would seriously decline if the common 
elements of any section were permitted to 
deteriorate; that there is no practical way to 
measure the exact value to each 
condominium parcel of the maintenance of 
the common elements; and there is no 
practical way to ascertain the precise share 
of the costs of maintenance of the common 
elements to be charged against the owner of 
each unit. The resolution then resolved that 
all charges and costs for the maintenance, 
repair and replacement of the common 
elements of each section and those parts or 
portions of units for the maintenance or 
repair of which the Whispering Sands 
Condominium Association is liable (with the 
exception of capital expenditure as that term 
is used according to commonly accepted 
accounting principles and major outlays 
which the board of directors determines are 
assessable against the individual units or 
sections) be prorated equally among the 
owners of all units under the administration, 
management or control of the Whispering 
Sands Condominium Assocition in the ratio 
of one part for each unit owned by said 
owners. 


Thereafter, the budgets were 
prepared and common expenses 
allocated on a basis of the total 
number of units in the 
condominium complex with each 
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unit paying an equal share. In 

reversing the action of the 

association, the Second District 

Co of Appeal correctly noted 
at: 


It may well be that the purposes of the 
Association in its resolution aforesaid are 
desirable, sensible and expedient. The fact 
remains, however, that the net result of its 
implementation is to change without his 
consent a unit owner’s share of the common 
expenses he has assumed and agreed to in his 
declaration of condominium. Under the 
resolution he would bear a share of the 
expenses of the elements common 
respectively to each of the other six sections 
in contravention of the express prohibition in 
the aforequoted Article I against merger of 
the common elements. 


The court then stated what has 
become the foundation of all 
condominium law: 

A declaration of a condominium is more 
than a mere contract spelling out mutual 
rights and obligations of the parties thereto 
— it assumes some of the attributes of a 
covenant running with the land, 
circumscribing the extent and limits of the 
enjoyment and use of real property. Stated 
otherwise, it spells out the true extent of the 
purchased, and thus granted, use interest 
therein. Absent consent, or anamendment of 
the declaration of condominium as may be 
provided for in such declaration, or as 
may be provided by statute in the absence of 
such a provision, this enjoyment and use 
cannot be impaired or diminished. 

Those advocates who contend 
that the Whispering Sands decision 
is distinguishable based upon the 
specific language in the declaration 
prohibiting merger of the 
condominiums should heed the 
recent cease and desist order issued 
by the Division of Florida Land 
Sales and Condominiums*! against 
the Eden Isles Condominium 
Association. The association had for 
nine years kept a consolidated 
budget for the seven  condo- 
miniums under its operation. The 
net result of the consolidated 
budget was to treat the seven 
condominiums as one for the 
purpose of maintaining the 
common elements. The Division 
noted that the effect of such a 
practice was to “require owners to 
pay common expenses not 
associated with his condominium in 
violation of Section 718.115(2), 
Florida Statutes.” And, “Despite the 
logic and apparent desirability of 
operating the seven condominiums 
in the Eden Isles complex as one 
condominium with a consolidated 
budget, this is not the contract 
executed between the unit owners 
and the developer when the units 
were purchased.” 


Conclusion 


The determination of whether a 
complex consists of a single or 
multiple condominiums is made at 
the time the initial declaration is 
filed. A better understanding of the 
condominium concept by _ the 
attorney drafting the documents 
coupled with an awareness of 
potential operational problems 
facing condominium unit owners 
will ensure modification of current 
drafting techniques to eliminate 
future complications. 

Existing associations responsible 
for the operation of multiple 
condominiums must grasp. the 
significance of potential liability 
associated with continual 
comingling of operational receipts 
and expenditures. The maintenance 
of separate records for each 
condominium operated by the 
association is essential. The sooner 
the concept is fully understood by 
all parties, the easier will be the task 
of implementation. Oo 


1 One common law contractually-created 
condominium was the Atlantic Cloisters 
located in Boca Raton, Florida. prepared by 
Russell McCaughan, one of the authors of 
Florida’s Condominium Act, it is recorded at 
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Condominiums— 
The Assessment 
Dilemma 


O.R. Book 877, commencing at Page 89 of 
the Public Records of Palm Beach County, 
Florida. 

2 Fra. Stat. ch. 711 (1963). 

3 Thus, the condominium may include a 
noncontiguous parking area or recreation 


facility. 
4 Borer, Fioripa REAL ESTATE 
Transactions §20.03(1). 


5 Stat. §718.104(4)(f). 
Fra. Stat. $711.03(2). 

7 Fra. Stat. §711.03(9). 

8 Fra. Stat. §711.06(a). 

® Fxa. Stat. §71.07. 

10 Stat. §711.12(1). 

" Fra. Stat. §711.12(6). 

Fra. Stat. §711.14(1). 

13 The determination of which of the 
expenses of an association should be allocated 
to a particular condominium operated by 
that association causes the greatest 
difficulty. Reference to common expenses as 
including “any other expense designated as 
common expense by this law, the declaration 
or the by-laws” is the key for defending the 
comingling in communities where the initial 
documents provided for a single budget of 
operation. 

4 Fra. Stat. §711.14(2) amended effective 
July 1, 1975, to add the following: “In a 
residential condominium, unit owners’ 
shares of common expenses shall be in the 
same proportions as their ownership interest 
in the common elements”. The Division of 
Florida Land Sales and Condominiums has 
construed this amendment to have 
retroactive application only: see Polinsky v. 
division of Florida Land Sales and 
Condominiums, Longboat Harbour Owners 
Association, Inc., Westchester Condo- 
minium Association, Inc., Whitney Beach 
Association, Inc., Longboat Harbour 
Towers Condominium, Inc., and  U/S. 
Division of Florida Land Sales and 
Condominiums. 

'S Fra. Strat. §711.18(1). 

Stat. §711.64(1) became effective 
October 1, 1974. 

'7 The proposed Uniform Condominium 
Act drafted by the National Conference of 
Commissioners on Uniform State Laws in 
1977 defines “flexible condominium” as “a 
condominium containing withdrawable or 
convertible real estate, or a combination to 
which additional real estate may be added, 
or a combination thereof.” “Phase 
development,” as used initially in the Florida 
Condominium Act, more closely parallels 
that definition which is normally attributable 
to a “series condominium.” Namely, a 
number of adjoining but separately 
constituted condominiums that are 
constituted for the purpose of limiting the 
size of the common estate and number of 
units. 

18 Fra. Stat. §711.64(1) was redrafted in 
1976, becoming §718.403. The current 
language contemplates a “flexible 
condominium.” 

19 Fra. Stat. §711.12(1) as amended, 
effective October 1, 1974. 

2 The author participated with the Law 
Revision Council in its discussions on the 
ambiguities created by the 1974 amendment. 


To clarify the position §718.111(7) was 
amended to provide that, “the association 
shall maintain accounting records for each 
condominium it manages in the county 
where the condominium is located, 
according to good accounting practices” 
(emphasis added). 

21 There are two types of expenses 
encountered in communities where multiple 
condominiums are operated by a single 
association: 

(i) Expenses peculiar to a particular 
condominium to the exclusion of all others 
(e.g., roofs, parking areas, painting). Such 
expenses are assessed against the units 
owners within the particular condominium 
incurring them based upon their percentages 
of sharing common expenses. 

(ii) Expenses common to each 
condominium operated by the association 
(e.g., certain legal, administation). These 
expenses should be prorated among the 
condominiums based upon a formula which 
relates each condominium to each cther. The 
prorated share is then assessed among the 
condominium owners in each condominium 
based upon their respective percentage 
sharing of common expenses. 


It is quite conceivable that under this format 
similar condominium units (e.g., one 
bedroom/one bath) in two separately 
declared condominiums within the same 
community operated by the same 
association might pay different maintenance 
charges, where their percentages of sharing 
common expenses of their condominiums 
differ. Nothwithstanding this fact, the 
described procedure is the only one 
permitted under the law. 

22 In 1975 the Florida Legislature issued a 
mandate to the Florida Law Revision 
Council to eliminate ambiguities and 
inconsistencies in the condominium law 
which had been created by patchwork 
amendments of prior years. 

23 Fra. Stat. §718.403, effective January 1, 
1977, provides: 

1. The original declaration of 
condominium submitting the initial phase to 
condominium ownership provides for and 
described in detail all anticipated phases; the 
impact, if any, which the completion of 
subsequent phases would have upon the 
initial phase; and the time period within 
which each phase must be completed. 

2. The original declaration of 
condominium shall describe: 

(a) The land which may become part 
of the condominium and the land on which 
each phase is to be built. The descriptions 
shall include metes and bounds or other legal 
descriptions of the land for eachphase, plot 
plans and surveys. 

(b) The number and general size of 
units to be included in each phase. 

(c) Each unit's percentage ownership 
in the common elements as each phase is 
added. 

(d) The recreation areas and facilities 
to be owned as common elements by all unit 
owners and all personal property to be 
provided and a description of those facilities 
or areas which may not be built or provided 
if any phase or phases are not developed and 
added as a part of the condominium. 

(e) The membership vote and 
ownership in the association attributable to 
each unit in each phase and the results if any 
phase or phases are not developed and 
added as a part of the condominium. 


3. The developer shall notify owners of 
existing units of the commencement of, or 
the decision not to add one or more 
additional phases. Notice shall be by 
certified mail addressed to each owner at the 
address of his unit or at his last known 
address. 

4. If one or more phases are not built, the 
units which are built are entitled to 100 
percent ownership of all common elements 
within the phases actually developed and 
added as a part of the condominium. 

5. If the declaration requires the 
developer to convey any additional lands or 
facilities to the condominium after the 
completion of the first phase and he fails to 
do so within the time specified, or within a 
reasonable time if none is specified, then any 
owner of a unit or the association may 
enforce such obligations against ihe 
developer or bring an action against the 
developer for damages caused by the 
developer’s failure to convey to the 
association such additional lands or facilities. 

% The declaration, bylaws and common 
elements of two or more independent 
condominiums of a single complex may be 
merged to form a single condominium upon 
approval of 80 percent of all unit owners of 
each condominium and of all record owners 
of liens and upon the recording of new or 
amended articles of incorporation, 
declarations and bylaws. 

*3 The author has knowledge of only one 
community to date which has been able to 
obtain the necessary 100 percent consent. 

26 Thiess v. Island House Association, Inc., 
311 So.2d 142 (Fla. 2d D.C.A 1975). 

27 The condominium documents provided 
that each owner would be liable for: 

(1) a “pro rata” share of the cost of 
sprinkler system operation, 

(2) maintenance, alteration and repair of 
the sprinkler system within the 
condominium apartment lot, 

(3) a 1/32 share of lawn maintenance 
and care within the lot, and 

(4) a1/32 share of exterior maintenance 
and repair to the condominium building 
upon the lot. 


The community convenants provide that 
each condominium owner shall be 
responsible for 32/138 (or whatever 
numerator and denominator prevails at the 
time, depending respectively upon the size 
of each condominium building and upon the 
total amount of dwellings in the project area, 
both condominium and single family.) 

88 Raines v. Palm Beach Leisureville 
Community Association, 317 So.2d 814 (Fla. 
4th D.C.A. 1975). 

29 Pepe v. Whispering Sands Condominium 
Association, Inc., 351 So.2d 755 (Fla. 2d 
D.C.A. 1977). 

30 The declarations provided that: 


“The creation of any such further sections 
will not merge the common elements of such 
additional sections. Each such section will be 
and remain a separate condominium under 
the law of Florida, but may be operated and 
managed, as aforesaid, through the said 
association in conjunction with the other 
sections of Whispering Sands Condominium 
Village collectively, so that there may be 
common control, unity of policy, procedure, 
management and purpose, among. all 
sections.” 

31 Division of Florida Land Sales and 
Condominiums v. Eden Isles Condominium 
Association, Case No. 78-073 MUC. 
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We could easily tell you that our 
word processor will do the job 
better, faster and more 
economically than any product 
on the market. And it’s true. 

We could further claim that 
Micom’s text editing 
Capabilities are unequaled. And 
it’s true. 

Or we could brag that our 
staff's technical expertise is 
unparalleled. That’s true, too. 

But we both know that 
talk is cheap. So don’t 
take our word for it. Give 
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The legislative and _ judicial 
branches of Florida state 
government are in a rare posture of 
confrontation as a direct result of 
a 1973 holding by the Florida 
Supreme Court to the effect that the 
court’s rulemaking authority under 
Article V of the State Constitution is 
exclusive and that the legislature 


“has no constitutional authority to 
enact any law relating to practice 
and procedure.”! 

The confrontation results from 
the fact that the legislature is held 
powerless to deal with issues of 
public policy that are obviously 
appropriate to regulation by the 
politically responsive, lawmaking 
branch of government, simply 
because such issues happen to be 
involved in some degree with court 
procedures. But there are also more 
immediate consequences, the most 
dramatic of which is the current 


practice 
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confusion concerning the 
legitimacy of the Florida Evidence 
Code.? 

This article will seek to 
demonstrate that the 1973 holding 
was unwarranted by the wording of 
the constitutional grant of 
rulemaking authority? or by the 
intent of the framers of that 
provision, as revealed by the history 
of its adoption. It will conclude that 
the only way to eliminate the kind 
of confusion that afflicts the Florida 
Evidence Code and to restore the 
Florida Legislature to its full 
legitimate authority is for the 
Supreme Court to abandon its 
claim to exclusive authority 
over practice and procedure. 
However, the vesting of su- 
period authority in the legisla- 
ture, as urged by this article, 
does not mean that the legislature 
should dominate that area. It should 
leave the fullest possible initiative 
to the court, which is better suited 
to the task, in terms of flexibility 
and familiarity with the problem.‘ 
The legislature should limit its own 
initiative to what it considers im- 
portant issues of public policy. lam 
confident that the Florida 
Legislature would exercise 
this kind of self-restraint.> 


The Historical Perspective 


A brief review of the history of 
the rulemaking authority will 
provide needed context for the 
discussion to follow. From the 
beginning of the state’s history until 
1957, there was no _ express 
constitutional grant of authority to 
regulate practice and procedure in 
the courts. However, although the 
legislature was dominant, by virtue 
of its general lawmak- 
ing power, it relied 
heavily on the court to 
initiate rules of proce- 

dure. As early as 1824, long 
before statehood, the court of 
Appeals of the Territorial 
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Government was authorized “to 
make all necessary rules for the 
regulation of the practice of the... 
superior courts, as well as for the 
said court of appeals .. . .”6 Such 
rules were to have the force of law 
upon approval of the legislative 
council.’ 

Successive statutory delegations 
of rulemaking authority placed 
more and more authority in the 
court. Finally, in 1955 — some two 
years prior to the first constitutional 
grant of rulemaking authority — the 
legislature enacted the ultimate in 
statutory delegation. The court was 
authorized to promulgate rules for 
practice and procedure in all courts, 
and such rules were to prevail over 
any statutes with which they 
conflicted.§ 

In 1957, as part of the revision of 
the judicial article that included the 
establishment of the district courts 
of appeal, the Supreme Court’s 
rulemaking authority was made 
constitutional.® Section 3 of thenew 
article provided: “The practice and 
procedure in all courts shall be 
governed by rules adopted by the 
Supreme Court.” Interestingly, 
although this wording is certainly 
susceptible to the construction that 
it vested exclusive authority over 


ure 


Opinions expressed in this 
article are those of the author 
and not necessarily those of 
The Florida Bar, its officers, or 
the editorial staff. Other views 
on this topic are welcomed for 
publication in the Journal's 
Letters column. 

This article is a condensation 
of one accepted for publication 
in the Winter 1980 University 
of Florida Law Review. 


practice and procedure in the 
Supreme Court, it was never so 
applied.'!° The court repeatedly 
held that rules superseded statutes 
to the extent of conflict between 
them,'! but never that the 
legislature was powerless to 
legislate on the subject of practice 
and procedure in the courts. 

Finally, the 1971 Legislature 
proposed a further revision of the 
judicial article, which was 
approved by the electorate, to go 
into effect on January 1, 1973.!% 
Section 2(a) of the new article 
delegated the rulemaking authority 
in the following language: 


(a) The supreme court shall adopt rules 
for the practice and procedure in all courts 
including the time for seeking appellate 
review, the administrative supervision of all 
courts, the transfer to the court having 
jurisdiction of any proceeding when the 
jurisdiction of another court has been 
improvidently invoked, and a requirement 
that no cause shall be dismissed because an 
improper remedy has been sought. These 
rules may be repealed by general law 
enacted by two-thirds vote of the 
membership of each house of the legislature. 
The 1973 revision altered the 
constitutional grant of rulemaking 
authority in three ways: (1) it 
reworded the basic grant of 
rulemaking authority; (2) it 
specified several subjects to which 
the rulemaking authority was to 
extend; and (3) it authorized the 
legislature to repeal rules of the 
court by two-thirds vote of both 
houses. This is the wording that is 
presently effective. 


The Holding of Exciusiveness 


By every criterion imaginable, In 
re Clarification of Florida Rules of 
Practice and Procedure (Florida 
Constitution, Article V, Section 
2f[a]'*® [hereinafter, In re 
Clarification] must be one of the 
strangest proceedings in the history 
of the Florida Supreme Court. 
Although it produced a radical shift 
of constitutional authority at the 
expense of a coordinate branch of 
government and also held four acts 
of the legislature to be 
unconstitutional,'* the court 
apparently proceeded entirely on 
its own initiative, without 
participation or input of any kind 
by any entity outside the court 
itself.5 Equally strange was the 
willingness of the court to announce 
such an abrupt and important 
change in the constitutional law of 
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The Power to Regulate 
Practice and Procedure 
in Florida Courts 


the state without acknowledging 
that it was doing so and without 
providing any reasoning or 
explanation whatever in support of 
the outcome it announced. After 
quoting the recently revised 
constitutional grant of rulemaking 
authority, the court simply stated: 

The Legislature has the constitutional right 
to repeal any rule of the Supreme Court by a 
two-thirds vote, but it has no constitutional 
authority to enact any law relating to 
practice and procedure. See State v. Smith 
and Figgers, 260 So.2d 489 (Fla. 1972).'6 

The court’s citation of State v. 
Smith and Figgers was in no sense 
an adequate substitute for a 
reasoned opinion. It is true that in 
the cited case the court had 
invalidated a statute as being an 
unconstitutional encroachment on 
the court’s exclusive rulemaking 
authority. However, the circum- 
stances of that case hardly qualified 
it as authority for the holding in In 
re Clarification. 


Indeed, the reasoning of State v. 
Smith and Figgers was the 
opposite of that which seemingly 
motivated the court in In re 
Clarification. In the latter case, the 
court apparently reasoned that the 
legislature was excluded from the 
regulation of practice and 
procedure as a consequence of the 
exclusiveness of the court’s own 
authority under §2(a) of Article V. 
In State v. Smith and Figgers, onthe 
other hand, the judicial rulemaking 
authority referred to was that 
granted by §4(b)(1) of Article V, 
which expressly authorizes the 
court to provide by rule for the 
review of interlocutory orders in 
the district courts of appeal. If this 
authority of the court is exclusive, it 
is only because the legislature has 
no power in any event over the 
jurisdiction of the courts, except in 
the few instances in which it is 
expressly granted by the 
constitution.!7 

The uniqueness of the 
proceeding in In Re Clarification 
and the manner in which the court 
announced its conclusion is 
certainly a proper subject for 
criticism. Nevertheless, later cases 
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confirmed that the court meant 
what it said.'* The legislature is, 
indeed, effectively excluded from 
the regulation of court procedures 
and of any policy issues that happen 
to be involved in such procedures.!® 


Substance Versus Procedure 


Exclusiveness constitutes but one 
dimension of the new rulemaking 
authority staked out by the Florida 
Supreme Court in its 1973 order. 
The other dimension, consisting of 
the subject matter boundary of the 
court’s rulemaking authority, is also 
important to any assessment of the 
extent to which there has been an 
impairment of the _legislature’s 
ability to perform as required by 
democratic principles. Inter- 
estingly, this dimension had already 
been provided in a 1972 concurring 
opinion of Justice Adkins, 
appended to an order of the court 
adopting new and amended rules of 
criminal procedure,?® which 
authoritatively defined the 
distinction between substance and 
procedure. 

The constitutional grant of 
rulemaking authority, in both the 
earlier language of Article V2! and 
the new revised version,22 was in 
terms of “practice and procedure” 
in the courts. Since, for present 
purposes, the concepts of 
“practice” and “procedure” can be 
considered as being synonomous, 
the boundary of the  court’s 
authority is actually cast in terms of 
the distinction between substance 
and procedure. But this distinction 
enjoys something of a_ natural 
monopoly as the boundary line of 
the judicial rulemaking power, in 
the sense that it is difficult to 
imagine an alternative verbal 
boundary. After all, the basic 
function of rules of court is to 
regulate practice and procedure. 

The utter impossibility of defining 
the distinction between substance 
and procedure with any degree of 
precision is much too notorious to 
require any considerable 
elaboration here.** As expressed by 
Chief Justice Terrell, in a 1940 
opinion having to do with the 
rulemaking power of the court: 

The limits of procedural and substantive 
law have not been defined and no two would 
agree where the one leaves off and the other 
begins. There is also between the two a 
hiatus or twilight zone that has been 


constantly entered by the courts and the 
Legislature .... 
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Another element that lends confusion to 
the situation is that the current of substantive 
law and procedural law often coalesce. What 
is regarded as substantive law today may 
become procedural law tomorrow, and vice 
versa. Conflicts on this point have given rise 
to powers that are said to be not strictly 
legislative or judicial and when this is the 
case, the power of the legislature is 
dominant.*4 


In his earlier concurring opinion, 
Justice Adkins made passing 
reference to the “twilight zone” 
occupied by “the entire area of 
substance and procedure,” and to 
the prevailing practice of 
characterizing statutes or rules as 
one or the other “according to the 
nature of the problem for which a 
characterization must be made.”%5 
However, having made this brief 
bow to the reputed difficulty of 
defining the distinction, he 
proceeded to assure that he had 
succeeded in overcoming these 
problems: 


From extensive research, I have gleaned 
the following general tests as to what may be 
encompassed by the term “practice and 
procedure.” 

Practice and procedure encompass the 
course, form, manner, means, method, 
mode, order, process or steps by which a 
party enforces substantive rights or obtains 
redress for their invasion. “Practice and 
procedure” may be described as the 
machinery of the judicial process as opposed 
to the product thereof. 


Examination of many authorities leads me 
to conclude that substantive law includes 
those rules and principles which fix and 
declare the primary rights of individuals as 
respects their persons and their property. As 
to the term “procedure,” I conceive it to 
include the administration of the remedies 
available in cases of invasion of primary 
rights of individuals. The term “rules of 
practice and procedure” includes all rules 
governing the parties, their counsel and the 
Court throughout the progress of the case 
from the time of its initiation until final 
judgment and its execution . . . 


These broad, conclusory 
formulations, offered so 
confidently by Justice Adkins, were 
uncritically accepted by the court 
and have since been treated as the 
authoritative boundary of the 
Supreme Court’s rulemaking 
authority, not only by that court,” 
but by the district courts of appeal 
as_ well.2 By adopting these 
definitions as authoritative, the 
court maximized the area that was 
to be subject to its rulemaking 
authority. By characterizing its 
authority as exclusive, the court 
effectively excluded the legislature 
from the same broad area. 
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The Case Against the 
Holding of Exclusivity 


The argument for abandoning 
the notion that the Supreme Court is 
vested with exclusive power to 
regulate practice and procedure 
can proceed on two unrelated 
grounds. This notion is not 
warranted by the present language 
of the Article V grant of rulemaking 
authority or by the intent of its 
framers as revealed by the history 
of its adoption. But evenif this were 
not the case, it should nevertheless 
be abandoned as being undesirable 
as a matter of public policy. 

If the language of Article V does 
support the court’s conclusion that 
its authority is exclusive, it must do 
so either expressly or by 
implication. But there is no basis at 
all for finding an express provision 
for exclusiveness. Article V, §2(a) 
simply provides that “[t]he 
supreme court shall adopt rules for 
the practice and procedure in all 
courts . . .” and that “[t]hese rules 
may be repealed by general law 
enacted by two-thirds vote of the 
membership of each house of the 
legislature.” Moreover, it is evident 
that the framers of the revision 
knew how to vest exclusive 
authority when they so intended. 
Section 15 of the same article 
forthrightly provides that the court 
“shall have exclusive jurisdiction to 
regulate the admission of persons to 
the practice of law and the 
discipline of persons admitted.”2° 

Implied support for the court’s 
position would necessarily rest on 
one of the following rationales: (1) 
that the absence of an express 
constitutional grant of legislative 
authority over practice and 
procedure implies an intent that the 
legislature shall not have such 


authority; (2) that the authority to 
regulate practice and procedure 
cannot co-exist in both the court 
and the legislature, and an express 
grant was made to the court; or (3) 
that application of the maxim 
expressio unius est exclusio 
alterius® to one or the other 
components of the grant of 
rulemaking authority implies that 
the legislature is to be excluded 
from the regulation of practice and 
procedure. 


As to (1), it is a commonplace 
that, as to the legislature, a state 
constitution is to be considered as a 
limitation on authority and not as a 
grant.*!_ In other words, the 
legislature possesses all authority 
not denied to it by the constitution, 
expressly or by implication. In any 
event, the legislature’s authority in 
this area was never challenged 
during the entire history of the state 
prior to 1973, despite the absence of 
express constitutional authority to 
regulate court procedures. 

The notion that authority to 
regulate practice and procedure 
cannot reside simultaneously in the 
Supreme Court and the legislature 
can also be summarily rejected. 
This authority co-existed in both 
branches throughout the history of 


- the state, including the long period 


when there was no express 
constitutional provision, and also 
the brief period of 1957-73 when 
there was. 

In view of the oft-stated warning 
that the maxim expressio unius est 
exclusio alterius should only be 
used “in ascertaining the true 
meaning of a constitutional or 
statutory provision, and not as a 
rigid rule of universal appli- 
cation,”? it would seem that the 
maxim should not apply, especially 
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The Power to Regulate 
Practice and Procedure 
in Florida Courts 


in construing a _ constitutional 
provision as impliedly precluding 
legislative authority, if there is a 
rational alternative explanation for 
the inclusion of the wording in 
question. 

A ready and plausible alternative 
explanation does exist for the 
inclusion in Article V, §2(a) of both 
of the provisions quoted above. 
Thus, the basic grant of rulemaking 
authority to the Supreme Court was 
obviously necessary if the court was 
to be assigned concurrent 
constitutional authority in an area 
normally within the competence of 
the legislative branch. 

There is also a rational 
explanation for including the 
express authority for legislative 
repeal of rules of practice and 
procedure. The normal product of 
the legislative process is a statute or 
a legislative resolution, not a rule of 
court. During the century and more 
that the legislature exercised 
dominant authority in regulating 
court procedures, it did so through 
the enactment of statutes. If the 
legislature is to have authority to 
repeal rules promulgated by the 
court pursuant to constitutional 
authority, it is obviously necessary 
that such authority be expressly 
granted in the constitution. 

Without the aid of the negative 
implication of the maxim, then, 
neither of the quoted provisions of 
Article V, §2(a) can be read as 
impliedly forbidding legislation 
relating to practice and procedure 
in the courts. 


Intent of the Framers 


Limitations of space do not 
permit anything like a complete 
discussion of the history of the 
adoption of the 1973 revision of 
Article V of the Florida 


Constitution. Suffice it, therefore, 
merely to adduce some more or less 
conclusory statements tending to 
show that the framers of the 
revision did not intend the outcome 
later announced by the court in its 
1973 order. Thus, there is the fact 
that throughout house consider- 
ation of the proposed revision, the 
provision for legislative oversight 
authorized the legislature to 
“change” such rules of procedure, 
instead of to repeal them, as was 
finally proposed.** Moreover, the 
house resisted efforts of both house 
members* and the senate* to alter 
the authorization to that of 
“repealing” or “rescinding” such 
rules. It is apparent therefore, that 
the house majority, at least, had no 
thought of excluding the legislature 
from regulation of court 
procedures. 

The alteration from the word 
“change” to the word “repeal,” as it 
appears in the wording finally 
adopted, occurred in the 
conference committee report.*® 
Although the house members were 
informed of this change, it was 
never suggested that the word 
might be construed as vesting 
exclusive authority in the court. 
Rather, the thrust of the explanation 
given was that the word “repeal” 
would imply continuing authority 
in the legislature to negate specific 
rules, as opposed to the one-shot 
opportunity to do so that the notion 
of legislative “approval” would 
imply.*” The possibility of the result 
reached by the court seems not to 
have occurred to them. 

Finally, both before and after the 
change to the word “repeal” by the 
conference committee report, 
Talbot D’Alemberte, chairman of 
the House Judiciary Committee 
and of the house delegation on the 
conference committee, explained 
the problem as being perceived in 
terms of preventing judicial, not 
legislative, abuse. A_ typical 
statement from his correspondence 
reads: “The basic problem, then, is 
to draft a provision which would 
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serve as a check against a court 
which would use its power over 
‘practice and procedure’ to invade 
the substantive area.’”°8 

In sum, the legislative history of 
the proposed revision of Article V 
militates rather strongly against the 
conclusion announced by the court. 


Rejection of Exclusivity on 
Policy Grounds 


Quite apart from any perceived 
defects of judicial craftsmanship in 
the court’s 1973 holding that its 
rulemaking authority was 
exclusive,*® it is submitted that the 
conclusion there reached by the 
court should be abandoned simply 
as a matter of public policy. The 
harmful consequences thus sought 
to be avoided are mainly two: (1) 
confusion concerning the 
legitimacy of numerous rules and 
statutes; and (2) partial exclusion of 
the legislature from the role 
demanded for it by democratic 
principle. 

The inherent difficulty in 
defining the distinction between 
substance and _ procedure has 
already been commented upon 
and, in any event, is too notorious to 
require elaboration here.“ The 
inevitable consequence of such 
imprecision is to render that 
distinction quite inappropriate for 
use as the boundary line of an 
exclusive rulemaking authority. 
How is one to know whether a 
particular matter is procedural, and 
therefore subject only to judicial 
authority, or substantive, and 
therefore subject only to the 
lawmaking authority of the 
legislature? 

Of course, the court itself is not 
greatly disturbed by this 
uncertainty. Promulgation of a 
particular rule constitutes a final 
adjudication that the matter is 
procedural.4! But what of the 
litigant who legitimately questions 
the authority of the legislature to 
regulate a matter he perceives as 
procedural? And how does the 
legislature determine whether a 
matter is substantive and therefore 
within its regulatory power? Or 
whether an existing statute remains 
subject to amendment or repeal? 
The Supreme Court has held that its 
adoption of a procedural statute as 
a rule of procedure removes it from 
the legislative power.‘? But in the 
case of a blanket adoption of so- 
called procedural statutes, how is 
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one to determine how a specified 
statute was affected? And suppose 
an existing statute is only partially 
affected by such a _ blanket 
adoption.” 

A potentially troublesome 
example of this kind of confusion 
concerns the statute providing for 
bifurcated procedures for imposing 
sentence in capital cases. A recent 
article’ argued that F.S. §921.141 
had already been held to be 
procedural in nature by the Florida 
Supreme Court and was therefore 
unconstitutional under the rule of In 
re Clarification. The reason- 
ableness of this view was recently 
attested to by a statement of a 
member of the court.** The court 
had invalidated, on due process 
grounds, a statute providing for a 
bifurcated trial procedure for 
adjudicating the issue of insanity in 
criminal cases. Justice England 
concurred, but expressed his 
preference for placing the holding 
on the ground that the statute 
encroached on the court’s exclusive 
rulemaking authority.*® 

The confusion attending the 
Florida Evidence Code epitomizes 
quite accurately the problem under 
discussion. Originally developed as 
a project of the Florida Law 
Revision Commission, this 
complete code of evidence was 
enacted by the 1976 Legislature, to 
become effective July 1, 1977.4 
The effective date of the new Code 
was subsequently postponed to 
July 1, 1979.48 

On June 28, 1979, just prior to 
the new Code’s becoming 
effective, the Supreme Court issued 
an order temporarily adopting, as 
rules, “the provisions of the 
Evidence Code as enacted by 
Chapter 76-237, Laws of Florida, 
and subsequently amended by 
Chapters 77-77, 77-174, 78-361, and 
78-379, Laws of Florida, to the 
extent that they are procedural.”4° 
The reason given for such blanket 
adoption was 


[t]o avoid multiple appeals and confusion in 
the operation of the courts caused by 
assertions that portions of the Evidence 
Code are procedural and, therefore, 
unconstitutional because they have not been 
adopted by this Court under its rulemaking 
authority .. . .5° 


The order concluded: 


[W]e request The Florida Bar, the Academy 
of Florida Trial Lawyers, and other 
interested parties to file any appropriate 
suggestions or objections on or before 
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October 1, 1979, directed to specific rules of 
evidence contained in the code and stating 
(1) the basis why the challenged rule is 
procedural rather than substantive, and (2) 
why the rule is inappropriate in its present 
form.>! 


It was hardly surprising that the 

court’s invitation produced little in 
the way of response. In a clarifying 
opinion issued on November 8, 
1979, the court reported: 
The Florida Bar Board of Governors, after 
receiving reports from the Judicial 
Administration, Selection and Tenure 
Committee, has advised the court that “the 
Florida Evidence Code on the whole is a 
good work product and . . . there were no 
specific recommendations as to suggested 
changes in, or objections, to specific rules.” It 
is the position of the Bar “that objections to 
individual rules, based on content can best 
be handled on a case-by-case basis.52 

Although Justice Adkins’ 
definition of “procedure” is 
certainly sufficiently broad to 
encompass the entire Evidence 
Code, the court acknowledged in 
its June 28 order that “[r]ules of 
evidence may in some instances be 
substantive law and, therefore, the 
sole responsibility of the legislature.” 
This uncertainty was confirmed in 
the later order of November 8, 1979 
by the court’s statement that 
{u]nfortunately, we have no authority to 
change the applicability provision [of the 


Evidence Code] without first finding the 
entire Code to be procedural.* 


But there is no need to belabor 
the obvious: In the absence of the 
court’s decision that its rulemaking 
authority was exclusive, such 
confusion simply would not exist. 
The legislature and the court would 
possess concurrent authority to 
initiate laws regulating court 
procedures—the court through its 
rules; the legislature by statute. Of 
course, there would still be the 
question of which would prevail in 
case of conflict. 


Exclusive Rulemaking Power 


The exclusiveness of the court’s 
rulemaking authority conflicts with 
democratic principle in excluding 
legislative authority from the 
control of policy matters that 


happen to be involved in some way 
with court procedures. This results 
from the obvious fact that the 
presence or absence of policy issues 
appropriate to legislative 
determination bears no relationship 
whatever to the distinction between 
substance and procedure, which 
marks the extent of the rulemaking 
power. 

Can important policy issues arise 
in connection with court 
procedures? Of course they can. As 
Justice Frankfurter once expressed 
it, “[t]he history of American 
freedom is, in no small measure, the 
history of procedure.”54 Or, 
consider the even more sharply 
focused statement by the American 
Bar Association’s Committee on 
Judicial Administration: 


All procedural rules have some effects, 
often very significant ones, on the enjoyment 
of substantive rights. Hence, all procedural 
rules have substantive legal implications. At 
the same time, because substantive legal 
rules ordinarily imply the possibility of 
enforcement by judicial procedures, almost 
all substantive law has _ procedural 
implications. 

These interconnections make it impossible 
to define the scope of the rulemaking power 
in precise and enduring terms. Furthermore, 
some clearly procedural rules are of such 
general significance that they should not be 
modified except by a procedure, such as 
legislation or constitutional revision, that 
involves general political assent. The right to 
jury trial, for example, is in this category. 

The proper boundaries of the rulemaking 
power must therefore be worked out by 
processes that go beyond sstrict legal 
definition.5 


Is it consistent with democratic 
principle that the Florida 
Legislature is apparently powerless 
to decide whether a person charged 
with a crime for which the death 
penalty may be imposed should or 
should not be permitted to waive 
his right to trial by jury?>* Whether 
there should be some procedure 
other than physical arrest for 
dealing with persons charged with 
misdemeanors or other minor 
violations??? Whether juries in 
damage actions should be insulated 
against learning of insurance 
coverage as a result of the joinder of 
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the insurer or the mention during 
trial of insurance or insurance 
coverage?** Whether there are 
features of condominium 
development, ownership, and 
operation sufficiently peculiar to 
justify declaring the members of 
such an association to constitute a 
class as a matter of law, without the 
necessity of pleading the traditional 
class action elements?* Whether 
there are circumstances in which 
children should not be confined in 
adult penal facilities?® Whether, 
when a person on parole or 
probation for a felony conviction is 
arrested for a new felony, his 
release on bail should be delayed 
until after a hearing on revocation 
of his parole or probation?®! 
Whether the Florida Evidence 
Code, including its so-called 
“procedural segments,” should be 
made applicable to all pending 
proceedings for which the trial had 
not commenced on the effective 
date of the Code?® Surely it will be 
agreed that these are important 
policy issues appropriate for 
legislative determination and that it 
is contrary to democratic principle 
to hold that they are solely for 
judicial determination. 

The attitude of the Florida 
Supreme Court concerning the 
possible presence of public policy 
considerations in the rules of 
procedure is probably expressed in 
a recent footnote comment by the 
Chief Justice. The occasion was the 
1978 opinion in Markert v. 
Johnson, in which the court 
invalidated F.S. §627.6272 which 
purported to regulate the stage of a 
proceeding in damages at which 
auto liability insurers could be 
joined, as an encroachment on the 
court’s exclusive rulemaking 
authority: 

A recurring argument advanced by 
proponents of the statute is that the issue of 


joinder of insurers is simply a matter of 
public policy, the declaration of which is 
primarily a legislative function. It is asserted 
that only in the absence of a constitutional or 
statutory declaration may’ public policy be 
determined by the courts. The fallacy in that 
reasoning, of course, is that, as a matter of 
constitutional imperative, only the Supreme 
Court has the power to adopt rules of 
practice and procedure for Florida courts. 
The fact that our rules may reflect the 
prevailing public policy — whether by 
design or by coincidence — obviously does 
not enable the legislature to encroach on our 
rulemaking authority. The separation of 
powers doctrine precludes that result. Art. 
II, Sec. 3, Fla. Const.® 

Justice Alderman, concurring, 
recognized that the legislature had 
expressed a public policy that 
“[w]hether or not a defendant has 
liability insurance coverage should 
in no way affect the outcome of a 
lawsuit.”®5 However, he apparently 
did not see it as being a matter that 
was appropriate for legislative, 
rather than judicial, determination. 
He recognized the wisdom of the 
policy, however, and recom- 
mended that the court adopt it as a 
rule of procedure. 


Conclusion 


The facts speak pretty much for 
themselves. By its unwarranted 
holding®** in an unprecedented 
proceeding®™ that its rulemaking 
authority was exclusive, the court 
not only created a situation in which 
dangerous confusion concerning 
the legitimacy of both statutes and 
rules was inevitable, but it also 
effectively excluded the Florida 
Legislature from its rightful 
influence over the elements of 
public policy that are frequently 
involved: in court procedures. By 
adopting an extremely broad and 
all-inclusive definition of the area 
thus brought within its exclusive 
authority, the court assured that the 
exclusion of legislative discretion 
would be comprehensive. 

The corrective is too obvious to 
require exhortation here. 
Abandonment of the doctrine that 
the courts’ rulemaking authority is 
exclusive would immediately 
alleviate existing confusion, 
including that which attends the 
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Florida Evidence Code. However, 
it would only partially restore the 
legitimate role of legislative 
authority. Full restoration of that 
role would also require 
abandonment of the doctrine that 
rules of practice and procedure, 
other than the hard-core minimum 
required to assure the orderly 
dispatch of judicial business, 
automatically prevail over 
conflicting statutes. After all, 
legislative discretion is ousted by 
pre-existing or superseding rules 
with which it happens to conflict 
nearly as efficiently as by an 
exclusive rulemaking authority. 
There is reason to hope that the 
Florida Legislature would exercise 
self-restraint and refrain from 
undue tampering with the rules of 
practice and procedure. After all, it 
did delegate complete initiative to 
the court prior to the constitutional 
grants of rulemaking authority. 
Additionally, legislative tampering 
would be discouraged by the tight 
control normally exercised by the 
legislative leadership and by the 
basically negative bias of the 
parliamentary procedures of a 
bicameral legislature. oO 
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49 See note 23, supra. 

41 Rhynes v. State, 312 So.2d 194 (Fla. 4th 
D.C.A. 1975); Johnson v. State, 308 So.2d 127 
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42 In re Clarification, 281 So.2d 204 (Fla. 
1973). 
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45 England, J., concurring, State ex rel. 
Boyd v. Green, 355 So.2d 789, 795 (Fla. 
1978). 
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47 Fla. Laws 1976, ch. 76-237 (current 
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postponements to July 1, 1978, by ch. 77-77; 
to January 1, 1979, by ch. 78-361; and to July 
1, 1979, by ch. 78-379. 
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54 Frankfurter, J. concurring, Malinski v. 
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His Honor sits with solemn face 
Upon the bench to hear my case. 
But as | rise to have my Say, 
What’s REALLY on his mind today? 


Although | know that he'll be fair, 

What are his thoughts while he’s up there? 
Profoundest themes of erudition? 

He prob'’ly thinks, “! could be fishin’.” 


| build my case with utmost care, 
With logic and dramatic flair. 

And while the jurors | implore, 

The judge is thinking, “What a bore.” 
As | display my legal skill 

And try to win with overkill, 

The judge just sits and rubs his eyes 
And thinks my words could fertilize. 


Ingenious issues that | raise, 

Perceptive briefs on every phase; 

I'll wow the court, | must admit. 

Yet he just thinks, “The guy won't quit.” 
Opposing witnesses do quake, 

As dazzling legal points | make. 

And though my shrewdness is quite plain, 
The judge is thinking, “He's a pain.” 

My suit is certain, clear and sure; 


Tell it to the Judge 
By Edward Siegel 


As | slyly pierce the judge’s gaze, 
And figure out what's on his mind, 
And then unlock the thought behind. 


The next time that | have a case, 


My brilliance shines like morning light; 
The judge just thinks, “He ain't too bright.” 


And (rarely!) when | don’t prepare, 

| bluff the judge with savoir-faire. 

My instinct knows | have him fooled; 

He smiles, then says, “You're overruled.” 
| argue theories most germane; 
“Legalese” pours forth like rain. 

The patient judge just nods his head 
And wishes he had stayed in bed. 

In chambers | delight the court 

With witty stories, long and short. 

The learned judge thinks, “Please, no 
more,” 

Because he’s heard them all before. 


And so it goes in court these days, 


But when he sees these lines | wrote, 
If | am smart I'll make a note: 


Get someone else to take my place! 


Judiciary Committee and of the House 
delegation on the Conference Committee on 
HJR 11-D. House tapes of floor 
consideration of SJR 52-D. 


38 Letter from Talbot D’Alemberte, 
chairman of the House Judiciary 
Committee, to Wilfred Varn, Tallahassee 
Attorney (Nov. 24, 1971) House Judiciary 
Committee Files, Florida State University 
Law Library, Sepcial Collections. Also see, 
from the same file, letters to John P. 
McKeever, of Ocala, Fla. (Dec. 16, 1971); 


My client's guiltless, spotless, pure. 
The judge is thinking, “What a case; 
He’ll never make it past first base.” 


The regs | cite, and statutes too, 
And law reviews, both ole and new. 


“Through poetic license, and no doubt some male 
chauvinism, the masculine gender has been used 
throughout; it should be noted, however, that the deep 
and esoteric thoughts expressed herein are intended to 
apply, as well, to jurists and lawyers of the female 
persuasion. 
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SUCCESSFUL 
HANDLING 
PERSONAL 
INJURY 
CASES 


Personal Injury Seminar 


Hilton Inn Florida 
Center 
Orlando, Florida 


Featured speaker: F. Lee Bailey: Internationally 
known attorney, author and lecturer: Voir dire, 


opening statement and final argument 
pertaining to soft tissue injuries. 


F. Lee Bailey 
Keynotes 
Legal/Medical 
Seminar April 26, 
Orlando, Florida 


Too many attorneys avoid potentially 
successful personal injury cases because 
they lack sufficient knowledge of the 
subject. Much of the basics are formally 
unavailable, and there is much recent 
important precedent and new 
legislation. Join noted attorney F. Lee 
Bailey and a distinguished panel of 
legal, chiropractic, and medical ' 
professionals as we bring into proper 
perspective, the importance of the 
chiropractic physician and other 
disciplines in the treatment of personal 
injury cases. Lecturers: Harry Rein, 
M.D., medical/legal consultant for trial 
lawyers and insurance companies, 
lecturer, teacher and author of The 
Primer on Soft Tissue Injury and The 
Weight of Medical Evidence.) William 
Whitaker, A.B., L.L.B., noted authority 
on personal injury litigation, member 
Florida Academy of Trial Lawyers; Vice 
Chairman, Federal Judicial Nominating 


be 


Commission. (J Joel M. Grossman, 
D.C., DABCO; Post-Graduate Faculty 
Member, National College of 
Chiropractic, Lombard, IL, (Current 
member, Florida Board of Chiropractic 
Examiners ). John Mazion, D.C., 
DABCO,; Past President, American Board 
of Chiropractic Orthopedists; Past 
Chairman, Department of Chiropractic, 
National College of Chiropractic. 
Wayne Wolfson, D.C., Certified in 
regional Orthopedics, National College 
of Chiropractic, Certified in 
Impairment and Disability Rating, 
N.C.C. (J Many other speakers. Topics 
to include: The No-Fault statute as it 


relates to PI (1) Correlation of Medical 
Data with Current Legal Requirements 
of Threshold and Permanency (1) 
Examination and Evaluation of Injuries 
C Medical/Legal Basis of Soft Tissue 
Injury () Qualifying as an Expert 
Witness FJ Testimony, Deposition and 
Conference ( Pre-Trial Preparation 

Differential Diagnosis Insurance 
Company Relationships. All sessions 
will conclude with an open forum 


question and answer period. To register, 
simply complete and mail the attached 


application with the fee. A $25 
surcharge will be added for 
registrations made at the door. 


REGISTRATION 


TO REGISTER, FILL OUT FORM AND MAIL WITH PAYMENT TO: 


Personal Injury Seminar, 201 Wymore Road, Winter Park, 
Florida 32789, Phone: (305) 647-5550 


NAME 


ADDRESS 


CITY STATE 


ZIP 


REGISTRATION FEES (includes Saturday luncheon) 


Attorney (Saturday only) ........... 


Spouse or Assistant 
Fee enclosed: $ 


Please reserve 


single and 
$45 double ) rooms at Hilton Inn Florida Center. 


double ( $30 single — : 
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PUBLIC INTEREST LAW 


Financing Public 
Interest Litigation in 
Florida’s Courts: 
Proposals for 
Legislative and 
Judicial Action 


By Randall C. Berg, Jr. 


“Financing Public Interest 
Litigation in Florida’s Courts” 
inaugurates a new law notes column 
for the Journal. The Public Interest 
Law column will cover a broad 
range of activities related to the 
professional responsibility of each 
lawyer in the practice of law to 
provide public interest legal 
services. The hope is to educate, 
stimulate, and provide a forum to 
initiate new ideas and programs. 


In our increasingly regulated 
society, hundreds, perhaps 
thousands, of laws become 
effective every year which bear on 
the legal rights of prisoners and 
other institutionalized persons, the 
mentally and physically disabled, 
racial and ethnic minorities, 
women, senior citizens, the poor, 
and other more diffuse public 
interests such as consumer 
protection, public health and 
safety, and the environment. While 
the vast majority of these laws will 
call for some form of government 
action, very few will address the 
problems faced by these relatively 
powerless and unrepresented 
segments of society when 
government fails to act to protect 
their interest or acts in an illegal or 


unreasonable manner, counter to 
both their interest and legal rights. 

Private enforcement of these 
public rights, either as an 
alternative or as a supplement to 
government action, is one solution 
which can ensure that the legal 
rights of all Florida’s citizens are 
protected. 

There are two methods of fee- 
shifting which would provide 
Florida’s unrepresented and 
underrepresented citizens greater 
access to private enforcement of 
public rights — enactment of a 
public interest attorneys’ fee statute 
and judicial adoption of the 
“private attorney general” doctrine. 
Both recommendations were made 
in a recent “Furman Study” on “The 
Legal Needs of the Poor and 
Underrepresented Citizens of 
Florida: An Overview” submitted 
by The Florida Bar to the Supreme 
Court.! 

This article will discuss the need 
for financing public interest cases in 
Florida’s courts, the evolution of the 
law on attorneys’ fees in public 
interest cases, and legislative and 
judicial proposals for financing 
public interest litigation in state 
courts. 


The Need for Financing 


In the past decade, lawyers who 
call themselves public interest 
advocates have won hundreds of 
major cases in areas of the law 
dealing with legal rights of 
prisoners and the mentally 
disabled, race and sex discrimin- 
ation, the environment, and 
consumer protection.? These 
lawyers have in the past been 
funded primarily by private 
foundations, individual contri- 
butions, and court awarded 
attorneys’ fees.? Today, however, 
social, political and economic 
factors, beyond the scope of this 
article, have severely limited 
funding from foundations and 
individuals. Court awarded 
attorneys’ fees for public interest 
lawyers have also been curtailed. 

While funding has all but 
disappeared, the need for advocacy 
in the public interest is as pressing as 
ever.> Professor Abram Chayes of 


Harvard Law School, speaking at a 
recent conference on public interest 
law in the 1980’s at Georgetown 
University Law Center, noted that 
in the years ahead society will 
continue to need lawyers who are 
interested in more than “combining 
commas from bond debentures.”6 
Indeed, the Furman Study 
specifically noted the paucity of 
public interest groups in Florida’ 
and recommended that the 
Supreme Court consider the need 
for adequate representation of the 
public interest.® 

Since Florida only has two public 
interest law organizations, much of 
the burden of bringing cases in the 
public interest presently rests on 
members of the private bar. The 
most serious obstacle to the 
involvement of the private bar in 
public interest litigation is 
economic.!® This type of litigation is 
often extremely complex and time- 


Randall C. Berg, Jr., Miami, is executive 
director of the Florida Justice Institute, 
Inc., a nonprofit public interest 
organization, primarily funded by a grant 
from the Edna McConnell Clark 
Foundation. Berg also directs the Public 
Interest Law Bank (PILB) for Dade _ 
County Bar Association and is vice 
chairman of the Bar’s Special Committee 
on the Elderly and a member of the 
Committee on the Mentally Disabled. He 
received his B.A. from the University of 
North Carolina (1971) and his J.D. from 
George Mason University School of Law 
(1978). The opinions expressed in the 
article are the author’s and should not be 
attributed to any other person or entity. 
Berg writes this column on behalf of the 
Bar’s public interest programs office, 
Michael Tartaglia, director; Linda D. 
Weeks, editor. 
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consuming. Without the prospect of 
financial renumeration few private 
attorneys will become involved."! 
This is unfortunate because these 
private practitioners, who comprise 
the overwhelming majority of 
Florida’s practicing attorneys, hold 
the key for providing adequate 
representation to those aggrieved 
persons who otherwise could not 
afford to litigate.'? Until the private 
bar can provide their experience 
and expertise and become involved 
in public interest litigation, 
significant and important rights will 
continue to be ignored and 
violated.', 

In recent years, an under- 
standable source of concern to state 
administrators and judges has been 
the tendency of aggrieved persons 
to submit their legal complaints, in 
the initial instance, to the federal 
courts rather than to local tribunals 
whenever there has been even an 
arguable predicate for federal 
jurisdiction. This trend has been 
particularly evident public 
interest litigation where resort to 
the federal forum has been almost 
instinctive. The reasons for this are 
manifold but one significant reason 
has been the prospect of recovering 
attorneys’ fees. If at the present 
critical juncture Florida fails, either 
legislatively or judicially, to 
authorize fee shifting in public 
interest litigation and this further 
discourages aggrieved persons 
from seeking redress in our state 
courts, the federalism-based 
arguments about the inappro- 
priateness of national intervention 
in local issues will ring increasingly 
hollow. 

Moreover, the clogged civil 
dockets in several of Florida’s 
federal districts mean that many 
aggrieved persons often wait years 
before being able to bring their 


claims in court. If Florida were to 
implement a fee-shifting method 
for public interest cases it would 
open an _ attractive state court 
alternative to the federal system for 
attorneys and their clients. 
Enactment of a public interest law 
attorney’s fee statute is a direct and 
traditional method of fee shifting to 
bring about this desperately needed 
funding.'4 


Evolution of the Law on 
Attorneys’ Fees 


With the one exception of Alaska, 
state and federal courts have 
followed what has become known 
as the “American Rule” for the 
award of attorneys’ fees. Briefly, 
the “American Rule” states that, 
absent a statute or an agreement to 
the contrary, each party toa lawsuit 
will be required to shoulder the 
financial burden of litigating its side 
of the issue.!5> However, several 
exceptions have been developed. 
The most important have been the 
bad faith exception, the common 
fund/common benefit exception, 
and the recent private attorney 
general exception.!® 

In 1972 a federal court ruled in a 
landmark decision that where 
citizens succeeded in acting as 
“private attorneys general,” they 
were entitled to an award of 
attorneys’ fees.'7 The private 
attorney general doctrine “seeks to 
encourage suits effectuating a 
strong congressional or national 
policy by awarding substantial 
attorneys’ fees, regardless of 
defendants’ conduct, to those who 
successfully bring such suits and 
thereby bring about benefits to a 
broad class of citizens.’’!§ 
Eventually, nine of the federal 
circuits and a large number of state 
courts had elaborated an equitable 
doctrine that permitted the award 
of attorneys’ fees to citizens who 
vindicated important public 
policies in cases where their hope of 
personal reward was small.!® The 
award of attorneys’ fees in 
appropriate public interest cases 


became an increasingly significant 
way of providing citizens with 
adequate representation and 
encouraging them to vindicate 
public rights. 

But in May 1975, a United States 
Supreme Court decision dealt a 
severe blow to public interest 
litigation.2° In Alyeska Pipeline 
Service Company v. Wilderness 
Society, the Court determined that 
absent explicit authorization by 
Congress, federal judges do not 
have the discretion to award 
attorneys’ fees to litigants who 
undertake private enforcement of 
public rights. Such awards, said the 
Court, “would make major inroads 
on a policy matter that Congress 
has reserved for itself.”2! 

Even if the Supreme Court’s 
decision in Alyeska was restricted 
solely to the federal courts, it would 
be a cause for concern among 
public interest lawyers. In- 
creasingly, however, the same type 
of restrictive reasoning and rulings 
have appeared in state court 
proceedings. The problem faced 
by would-be litigators in the public 
interest was how to provide the 
private enforcement remedy and 
also be compensated. 

Shortly after Alyeska, compre- 
hensive hearings on the subject of 
attorneys’ fees were held by the 
Senate in the 93rd Congress and by 
the House in the 94th Congress. 
Significant federal public interest 
attorneys’ fees legislation soon 
countered in Alyeska death knell.®? 
Although this federal legislation 
greatly helped the public interest 
advocate in federal court, the 
Alyeska decision continued to limit 
the state court public interest 
litigator. Even though state courts 
are not bound by the constraint that 
led the Alyeska Court to make its 
restrictive ruling,?? state courts 
appear reluctant to take a stand 
against Alyeska and prefer to defer 
decisions on the awarding of 
attorneys’ fees for public interest 
cases to the legislature.24 The 
legislative solution therefore 
remains the most promising 
recourse for public interest 
advocates in state court. 


AMORTIZATION DAYTONA DATA 
SCHEDULES P.O. Box 2119 Legislative Proposal 
$2.00 Prepaid - 10 for $1750 | Daytona Beach, FL 32015 While individuals have expressed 
AMOUNT OF RATE TERM | PAYMENT | MONTH OF] PAYMENTS ADD'L reservations about a particular 
LOAN detail or approach to public interest 
$ % $ $1.50 ea attorneys’ fees legislaticn,2® no 
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gone on record as opposing the 
concept of such legislation.2® The 
ABA’s Special Committee on Public 
Interest Practice proposed to the 
ABA House of Delegates a 
resolution endorsing attorneys’ fees 
legislation. The resolution passed at 
the 1978 midyear meeting and the 
ABA went on record as supporting 
public interest attorneys’ fees 
legislation.27, The resolution had 
been endorsed by the ABA 
Litigation Section, the ABA Young 
Lawyers Section, the ABA 
Consortium on Legal Services and 
the Public, and the ABA Special 
Committee on the Delivery of 
Legal Services. 

A legislative proposal for the 
award of attorneys’ fees in public 
interest suits would not entail a 
fundamental break with the past. 
Any legislative enactment would 
simply refine and specify the 
court’s inherent equitable authority. 
A state legislature, abstracting from 
the pre-Alyeska federal experience 
the most compelling policy 
considerations, can present its 
courts with guidelines that limit or 
structure judicial discretion as 
necessary, and clarify precisely 
where private enforcement of 
public policy should be encouraged 
by awarding attorneys’ fees. 

The Florida Legislature has 
passed numerous statutes which 
authorize a court to impose the 
attorneys’ fees of one party on the 
other party.** Florida should now 
adopt a broader, more uniform, 
detailed approach that reflects the 
lessons learned in pre-Alyeska days 
in the federal courts. 

A general statute requires less in 
the way of legislative prophesy as to 
which statutes or constitutional 
provisions are most likely to be 
relied on in lawsuits having 
substantial public benefit and 
recognizes that the social 
importance of the litigation rests in 
the value of the service the party has 
performed rather than on the 
importance of the right asserted, 
thereby eliminating much of the 
subjectivity of the pre-Alyeska 
decision making. A general statute 
would encourage greater 
predictability and uniformity in the 
awarding of attorneys’ fees. 

The proposed Public Interest 
Attorneys’ Fee Act? seeks to codify 
the equitable principles which 
evolved prior to Alyeska without 
reinstating the unguided discretion 
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of the judiciary that inevitably led 
to confusion and eventual rejection 
of the “private attorney general” 
doctrine. 

An understandable but often 
misleading concern is that a public 
interest attorneys’ fee statute will 
encourage unmeritorious litigation. 
Effectively, this is an argument in 


‘favor of the continued under- 


representation of groups and 
positions which are at present 
denied access to the governmental 
decision-making process. It is 
precisely this problem of 
differential access to the courts 
which has created the need for such 
legislation.» To suggest that those 
formerly denied free access to the 
legal process would now litigate 
frivolously can be demonstrated 
neither empirically nor logically. 
Furthermore, the proposed bill 
would not change the law of 
standing to sue in Florida. 
However, because possible 
encouragement of genuinely 
nonmeritorious litigation is a valid 
cause for concern, the proposed 
statute has three safeguards against 
abuse: 

e It recodifies F.S. 57.105, 
which presently allows an award of 
attorneys’ fees to a defendant found 
to have been sued in bad faith.*! 
Thus, Florida courts would 
continue to have in public interest 
suits the power they presently have 
in all civil cases to award attorneys’ 
fees against a losing party when 
there is a complete absence of a 
justiciable issue of either fact of 
law. 

e It does not grant unchecked 
judicial discretion in allowing fees. 
In addition to being the prevailing 
party in the litigation, specific 
factual findings as to whether or not 
the case involved “public interest 
law” and as to the “substantial 
public benefit” that was conferred 
are required.*? 

e It provides a _ provision 
allowing for the defendant at the 
onset of the litigation to get a 
judicial determination establishing 
the likelihood of an award of 
attorneys’ fees.** Thus, if the 
plaintiff's attorney finds at the 
outset that there is little hope of 
obtaining a court-awarded fee, he 
would probably not proceed with 
the case. 

Those fearing nonmeritorious 
litigation also severely under- 
estimate the difficulties in bringing 


a public interest lawsuit. Such cases 
are often overwhelmingly complex, 
extremely time consuming, and 
have involved too much creativity 
to be undertaken simply to harass a 
defendant. 

Another concern often heard 
from public officials is that 
increased public interest litigation 
upsets the governmental decision- 
making process because whenever 
a decision is made there are usually 
two sides to the question and a 
number of public interests served 
by either side. This criticism begs 
the question. Public policy-makers 
may well consider all relevant 
positions before making a decision, 
but they do not invariably do so, 
and whether they do or not it does 
not always follow that they make 
the right decision or indeed the only 
decision permitted or even 
required by law. Public-spirited 
advocates do not claim to be better 
overall representatives of some 
policy “in the public interest.” 
Rather, they represent parties and 
positions which may not previously 
have been heard or understood. As 
such they serve to make the social 
decision-making process an open, 
comprehensible and democratic as 
possible. 

A frequent criticism of a broad 
public interest attorneys’ fee statute 
is that it often leads to constant 
litigation surrounding the judicial 
development of the statute itself 
and too much is left to judicial 
evolution.** The proposed statute is 
drawn as narrow as possible to 
lessen this concern and to give 
substantive guidance to the 
judiciary as to what the legislation is 
supposed to accomplish. This has 
been done in several sections. First, 
the draft statute clearly states that 
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the legislative intent is: (1) to 
encourage private enforcement of 
public policies; (2) to permit legal 
representation of interests that 
might otherwise go unrepresented; 
and (3) to take account of 
differences in economic circum- 
stances without making them 
controlling.® 

Second, statutory terms such as 
“prevailing party,” “public interest 
law,” “reasonable attorneys’ fees,” 
and “substantial public benefit,”*” 
have frequently gone undefined in 
other attorneys’ fees statutes,** thus 
leaving a great deal to judicial 
discretion. The proposed statute 
has defined these terms as narrowly 
as possible to ensure their proper 
judicial evolution where absolutely 
necessary. Finally, two procedural 
prerequisites are grafted on to the 
substantive criteria for an award of 
attorneys’ fees: (1) the plaintiff is 
not acting predominantly out of 
economic self interest; and® (2) the 
plaintiff lacks resources or has 
represented a position which 
normally lacks representation.‘ 

This approach recognizes that 
plaintiffs may confer a “substantial 
public benefit” as a result of their 
litigation, but by no means are all of 
them entitled to attorneys’ fees 
from their adversaries. By defining 
as narrowly as_ possible this 
legislation, the proposed statute 
heeds the Alyeska warning that 
attorneys’ fees legislation should 
not be a blank check to be filled in 
whenever a court believes the 


particular policy that is the subject 
of the litigation is important.*! 

The statute also eliminates any 
ambiguity as to who may be a 
recipient of an award and how the 
award is to be determined. Possible 
recipients of an award of fees are 
nongovernmental plaintiffs who 
prevail in whole or substantial part 
on the merits, an intervenor or 
amicus curiae whose contribution 
was indispensable to the outcome, 
or a party sued in bad faith.‘? In 
order to eliminate any problems of 
attorneys’ fees being awarded at 
rates which are below the actual 
costs incurred in the action, or at 
rates which are set lower for 
nonprofit groups than for other 
types of private enforcers, the 
statute provides for fees based 
upon the prevailing market rates for 
the kinds and quality of services 
furnished.* Fees awarded shall 
include costs of litigation, expert 
witness fees, and other reasonable 
expenses.*4 


Since a great deal of litigation 
affected by the proposed statute is 
both time-consuming and 
expensive, the statute allows for an 
interim award of attorneys’ fees if it 
appears the moving party complies 
with all other sections of the 
act.6 Effective advocacy might 
well become impossible without an 
interim grant of partial fees and 
costs. Judicial discretion to make 
such interim awards is left in broad 
terms.‘ A court is expected to 
award attorneys’ fees pendente lite 
only after a clear showing that the 
affected party could not otherwise 
continue to conduct the litigation 
and would clearly be qualified to 
receive fees after judgment. 

One section of the proposed 


unpopular points of view. 


The Florida Bar Journal Editorial Policy 


It is the editorial policy of The Florida Bar Journal and Florida Bar 
News to publish articles, news and other information which may help 
advance the education, competence, ethical practice and public 
responsibility of Florida lawyers and increase their awareness of the 
official and informal activities of their profession. Articles of 
publishable quality and scholarship that meet these criteria may be 
published even though they may involve controversial subjects or 


legislation which is certain to be of 
concern to public officials is a 
provision to attorneys’ fees awards 
against public entities.47 Although 
public entities are not expected to 
be the regular defendant in suits 
applicable under this statute, when 
this does happen fee-shifting is 
particularly appropriate. Public 
entities are best able to spread the 
costs of litigation among the people 
who will ultimately benefit from it. 
Consistent with this argument, 
attorney’s fees are not allowable to 
a public entity.* Such institutions 
already have access to public funds 
and they provide a service which is 
the very opposite of private 
enforcement of public policy. 
Public institutions do not need an 
award of attorneys’ fees to 
encourage them to defend their 
policies and they should not want to 
discourage others from raising 
questions about those policies. 
Further, to help allay fears from 
entities that a fee award might 
deplete their treasuries, the 
proposed statute follows the 
tradition established by the 
sovereign immunity statute by 
allowing public entities to purchase 
insurance or enter into risk 
management programs to cover 
such awards.*® This section would 
allow for any recovery under the 
act which also includes a damages 
pendant action against a sovereign, 
to have the attorneys’ fee award be 
in addition to, but not limited by, 
the damages ceiling in the sovereign 
immunity statute.5° 


Finally, if the legislature fails to 
enact this important legislation, 
there remains the possibility that 
the judiciary might encourage 
private enforcement of public 
rights by its adoption of the private 
attorney general doctrine. 


Judicial Proposal: Adoption of 
the Private Attorney General 
Doctrine 


Prior to Alyeska the private 
attorney general principle had 
barely begun to gain acceptance in 
state courts. Many states, including 
Florida, had not adopted the 
private attorney general doctrine of 
fee shifting. Although Alyeska is 
applicable only to federal courts, it 
appears to have checked further 
judicial development of the 
doctrine at the state  level.5! 
However, neither the Alyeska 
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decision nor its reasoning are 
binding on state courts. 


This was the conclusion reached 
by the California Supreme Court in 
post-Alyeska opinion which 
upheld an attorneys’ fee award toa 
public interest law firm which had 
successfully represented plaintiffs 
in an action against an 
unconstitutional public school 
financing system.*? In Serrano III, 
the Supreme Court of California 
noted three basic factors upon 
which courts have focused in 
considering an award of fees based 
on the private attorney general 
doctrine. These are in general: (1) 
the strength or societal importance 
of the public policy vindicated by 
the litigation; (2) the necessity for 
private enforcement and the 
magnitude of the resultant burden 
on the plaintiff; and (3) the number 
of people standing to benefit from 
the decision. 


The Serrano III court noted that 
the first factor called for a 
subjective evaluation by a judge as 
to the relative strength or weakness 
of public policies and at the same 
time a determination of which 
public policy should be encouraged 
by an award of fees. This has been 
criticized as a role more fitting to 
the legislature. Indeed, this was the 
underlying rationale for the Alyeska 
decision. In Serrano III, the court 
held that the vindication or 
protection of a public policy 
grounded in the state constitution 
was necessarily of such strength and 
social importance as to establish the 
first of the three elements requisite 
to the award. The court reserved 
the right to decide at a later date 
“where courts may award attorney 
fees under the private attorney 
general theory, where the litigation 
at hand has vindicated a public 
policy having a statutory, as 
opposed to, a constitutional 
basis. ”56 

By focusing on the second factor, 
and to a lesser degree the third 
factor mentioned in Serrano III, 
and largely disregarding the 
importance of the right vindicated, 
a court would be focusing more on 
matters within its traditional 
purview. The danger of judicial 
infringement on the legislative 
function will thereby be lessened. 
Rather than comparing the merits 
of various statutory or consti- 
tutional polices, the judges would 
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be protecting access to the courts 
through procedural decisions at 
which they are particularly adept. 
The third criterion is more 
subjective but represents no 
intrusion on the legislative function. 
The courts would only be 
determining whether a particular 
benefit extended sufficiently 
beyond the _ individual party. 
Additionally, by dispensing with 
judicial comparison of the 
importance of various policies the 
most arbitrary criterion has been 
eliminated in favor of more 
predictability. A determination that 
the suit met the latter two criteria 
should provide reassurance of the 
importance of the action in 
furthering the public interest. 
Parties deserving fees would 
thereby not go unrewarded 
because of judicial antipathy to the 
statutory policy of the litigation.” 

Thus, at the heart of the private 
attorney general doctrine is the 
belief that fees need to be awarded 
to secure the representation of 
otherwise unrepresented interests. 
In the end, the test becomes 
whether the interest would have 
been represented without the 
party’s acting as a private attorney 
general and whether economic 
fairness exceptions to a statutory 
rule on court costs®*® to be applied 
within a state is within the sole 
competence of the judiciary.* 

As the Furman Study unequi- 
vocably stated,® Florida’s courts 
are free to fashion their own private 
attorney general exception to the 
“American Rule” and_ Florida’s 
court costs chapter.®! Indeed, 
Alyeska itself contemplated state 
divergence when it stated that 
federal courts should continue to 
apply state law regarding the award 
of attorneys’ fees in diversity cases.®2 
Furthermore, commentators on the 
Alyeska decision have noted that 
state constitutions may provide 
more expansive rights to citizens 
than does the federal constitution.” 
This makes it even more 
encumbent on state courts to 
authorize fee shifting as a method to 
strengthen and enforce those rights. 

Finally, the Serrano III decision 
also reflected the contrasting roles 
of state and federal courts. While 
federal courts have limited 
jurisdiction with powers that can be 
circumscribed by Congress, state 
courts are courts of general 
jurisdiction with equitable powers 


derived from the state constitution 
and the common law. Thus, state 
courts, and in particular Florida’s, 
are not bound by the constraints 
that led the Alyeska court to make 
its restrictive ruling.®4 


Conclusion 


As the Furman Study noted, there 
is a compelling need for funding 
counsel for the unrepresented, 
underrepresented, and under- 
financed private civil litigants who 
seek to enforce law or public policy 
in such a way as to benefit a 
significant segment of the general 
public. The demise of foundation 
funding for public interest law 
firms and the congressional 
curtailment of increased funding 
for the Legal Services Corporation 
programs have heightened the 
problem. 

Vast segments of Florida’s 
citizens remain outside the market- 
place of legal services. Without 
attorneys’ fees authorization, 
neither private individuals nor 
institutions can effectively add to 
Florida’s enforcement of important 
public rights and policies. 

The history of the private 
attorney general doctrine illustrates 
its usefulness in opening the courts 
to the fullest representation of 
important public interests. The 
continuing vitality of the doctrine in 
state court has been demonstrated 
post-Alyeska by the California 
Supreme Court. In addition, if the 
proposed Public Interest Attorneys’ 
Fee Statute is enacted, it would 
encourage a new degree of public 
participation in the processes of 
government which touch daily 
upon our lives. oO 
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PUBLIC INTEREST LAW 


! [Hereinafter cited as the Furman Study] 
The Furman Study was mandated by the 
Supreme Court in The Florida Bar v. 
Rosemary Furman, Fla. A 
___So0.2d____ (May 10, 1979), on rehearing 
and opinion clarified, 376 So.2d 378, 382 
Nov. 1, 1979). The study was researched and 
written by the Center for Governmental 
Responsibility at Holland Law Center, 
University of Florida, under contract with 
The Florida Bar. The study was filed with 
the court on February 1, 1980, and in an 
attached pleading the Bar disclaimed either 
adoption or endorsement of the study. Due 
to the broad scope of the study and that the 
Board of Governors did not have time to 
closely examine its contents, the Bar 
reserved the right to further discuss the 
study and respond in due course to the court. 
To date, no subsequent response has been 
filed by the Bar with the court. 

2 See, e.g., COUNCIL FoR PuBLic INTEREST 
Law, BALANCING THE SCALES OF JUSTICE: 
FINANCING PuBLic INTEREST LAW IN AMERICA, 
(1976) for a good history of the public 
interest law movement, its participants, 
some of its major accomplishments, and the 
funding problems it faces in the future 
{hereinafter cited as a FINANCING PUBLIC 
InTEREsT Law]. 

3 Id. at 217-337. 

4 Id at 238-245. 

5 New York Times, January 5, 1980, p. 5, 
“Aid for Public Interest Lawyers Drop.” 

8 Id. 

7 Furman Study, supra note | at 75-77. 

8 Id. at 12. 

® Furman Study, supra note 1, at 75. The 
Furman Study divided public interest law 
organizations into two groups: (1) programs 
designed to achieve broad scale legal reform 
through litigation of issues that affect a large 
number of people; and (2) programs 
designed to provide immediate legal services 
to otherwise unrepresented individuals. The 
study categorized legal aid and Legal 
Services Corporation funded programs as 
falling in the second group and then 
concluded that there were only two Florida- 
based public interest groups — Southern 
Legal Counsel and Florida Justice Institute. 
For the sake of continuity, this article adopts 
the Center’s definition and identification of 
public interest groups in Florida. 

10 FINANCING PusBic INTEREST Law, supra 
note 2 at 318. A survey conducted by the 
Council for Public Interest Law found that 
34 to 44 responding private firms which had 
a substantial public interest practice had 
pending claims that were adversely affected 
by Alyeska. Evidence such as this necessarily 
discourages all but the most public-spirited 
members of the general practice bar from 
accepting public interest cases. 

" Td. 


12 See, e.g., the Furman Study, supra note 1. 
13 Id 


4 Td at 19, 77-81. 

15 See, e.g., Hall v. Cole, 412 U.S. 1, 4 
(1973). For a discussion and criticism of the 
American Rule see Ehrenzweig, 
Reimbursement of ‘Counsel Fees and the 


Great Society, 54 Cauir. L. Rev. 792 (1966); 
Kuenzel, The Attorneys’ Fee: Why Not a 
Cost of Litigation?, 49 Iowa L. Rev. 75 
(1963); McLaughlin, The Recovery of 
Attorneys’ Fees: A New Method of 
Financing Legal Services, 40 ForpHAM L. 
Rev. 761 (1972); Comment, Court Awarded 
Attorneys’ Fees and Equal Access to the 
Courts, 122 U. Pa. L. Rev. 636 (1974). 

16 See Serrano v. Priest (Serrano III), 20 
Cal. 3d 25, 569 P. 2d 1303, 141 Cal. Rptr. 315 
(1977) for a good discussion of the three 
equitable exceptions to the American Rule. 
Federal courts recognize another exception 
to the American Rule, the “bad faith” 
doctrine, under which fees may be awarded 
to a successful party whose opponent has 
acted “in bad faith, vexatiously, wantonly, or 
for oppressive reasons.” F.D. Rich Co. v. 
Industrial Lumber Co., 417 U.S. 116, 129 
(1974). See Alyeska Pipeline Co. v. 
Wilderness Society, 421 U.S. 240, 258 (1975). 
Florida has codified the bad faith exception 
at Fa. Stat. §57.105 (see note 31). 


17 La Raza Unidav. Volpe, 337 F. Supp. 221 
(N.D. Cal. 1971) 488 F.2d 559 (9th Cir. 1973), 
cert denied, 409 U.S. 890 (1972). 

At the end of the case the court ruled 
favorably on motions asking for the award of 
expert witness and attorneys’ fees to the 
plaintiffs. The court ruled that where 
citizens succeeded in acting as private 
attorneys general; they were entitled to an 
award of fees. The decision was considered 
a landmark in the law. The award of fees to 
private attorneys general in civil rights cases 
began with Sims v. Amos, 340 F. Supp. 691 
(M.D. Ala 1972). 

18 D’Amico v. Board of Medical Examiners, 
11 Cal. 3d 1, 27, 520 P. 2d 10, 29, 112 Cal. 
Rptr. 786, 805 (1974). 

19 FINANCING PuBLic INTEREsT Law, supra 
note 2 at 314. 

20 Alyeska Pipeline Co. v. Wilderness 
Society, 421 U.S. 240 (1975). 

21 Td. at 269. 

22 The Civil Rights Attorneys’ Fees Award 
Act of 1976, 42, U.S.C. 1988, was the most 
important legislation. It was passed in direct 
response to Alyeska. It allows a court to 
award reasonable attorneys’ fees to a 
prevailing party in federal civil rights 
litigation or to the prevailing defendant in an 
action brought by the Internal Revenue 
Service. Other federal statutory exceptions 
to the American Rule are collected in 
Alyeska, 421 U.S. at 260 n. 33, 261 nn. 34-35, 
and in Berger, Court Awarded Attorneys’ 
Fees: What is “Reasonable”?, 126 U. Pa. L. 
Rev. 281, 303 n. 104 (1977). 

23 Serraro v. Priest, 20 Cal 3d 25, 569 P.2d 
1303, 141 Cal. Rptr. 315 (1977). 

4 See. e.g., City of Chicago v. Illinois Fair 
Employment Practices Commission, 339 
N.E. 2d 260 (1975); Moore v. City of Pacific, 
Missouri, 534 S.W. 2d 486 (Missouri Ct. of 
App. 1976); Menge v. Farmers Insurance 
Group, 123 Cal. 265 (1975). 

25 LorENZ & HUNTER, FINANCING PRIVATE 
ENFORCEMENT THROUGH STATUTES 
AUTHORIZING AWARDS OF ATTORNEYS’ FEES 
(1978), an unpublished paper from the 
Council for Public Interest Law. 

26 FINANCING PuBLIC INTEREST LITIGATION IN 
New York State Courts: A PROPOSAL FOR 
LEGISLATIVE ACTION, REPORT BY THE SPECIAL 
ComMITTEE ON PusLic INTEREST Law, NEw 
York STATE Bar AssociaTION (January 1977), 
at 21. The author gratefully acknowledges 
the prior research and work of this special 


committee. The original idea for 
implementing a public interest attorneys’ fee 
statute for use in state court came from this 
publication. It is indeed unfortunate that the 
work of this special committee never got 
past the publication stage. Telephone 
conversation with New York State Bar 
Association Legislative Counsel. 

Telephone conversation with Raul 
Rodriguez, Staff Director, ABA Special 
Committee on Public Interest Practice. 

28 There were 44 statutory attorneys’ fee 
award statutes in Florida in 1979. 

29 Furman Study, supra note 1, at Appendix 
R. On November 15, 1979, the Florida 
Justice Institute submitted to The Florida 
Bar Legal Aid Committee a proposed Public 
Interest Attorneys’ Fee Statute for possible 
inclusion in the Furman Study. The 
committee adopted the statute “in concept” 
and it was later included in the study. The 
proposed legislation and statute 
commentary were also distributed to all 
participants in the “Public Interest Practice 
in Florida: Practicing Law for Love and 
Money” conference at Nova University 
Center for the Study of Law on November 
16-17, 1979. The seventh draft of the 
proposed statute reads: 


A bill to be entitled 


An act relating to attorneys’ fees creating 
Section 57.110, Florida Statutes, providing 
for the award of reasonable attorneys’ fees to 
the prevailing party, herein defined, ina civil 
matter involving public interest law; 
providing applicability to governmental 
units; allowing governmental insurance; 
providing an effective date. 


Be It Enacted by the Legislature of the State 
of Florida: 


Section 57.110, Florida Statutes, is created to 
read: 


57.110, Public Interest Attorney Fees. 


—_01 — Short Title. This act may be cited 
as the “Public Interest Law Attorney Fee 
Act.” 


02 — Legislative Purpose. It is the 
purpose of this legislation to recognize that 
every citizen has an interest in the proper 
enforcement of the laws and public policies 
of this state. It is the intent of this statute to 
encourage the private enforcement of public 
policies and important rights belonging to a 
significant segment of the public; to protect 
and articulate, and to permit legal 
representation of interests of special concern 
to the citizens of this state which otherwise 
would be unrepresented or under- 
represented to take into account the 
difference in economic circumstances of the 
adverse parties. Whenever private 
enforcement of public policy and public 
interest and rights is possible by means of a 
civil action, such enforcement should be 
encouraged by allowing the courts to award 
reasonable attorneys’ fees in such an action. 
03 — Definitions: 

(1) “Prevailing Party.” A_ prevailing 
party is a plaintiff ina claim or counter-claim 
in a civil action involving public interest law 
who prevails in whole or substantial part on 
the merits either by way of court order, 
settlement, or voluntary action by the 
opposing party. A prevailing party shall 
include an intervenor or amicus curiae 
whose contribution was indispensable to the 
outcome. A prevailing party shall not include 
the state, or a county, ora school district, or a 
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municipality, their agencies, officers and 
employees when acting in an official 
capacity. 

(2) “Public interest law” includes: 

(a) poverty law: legal representation 
in civil matters of importance to a client who 
does not have financial resources to 
compensate counsel; or 

(b) civil rights and liberties law: legal 
representation involving a constitutional or 
statutory right; or 

(c) public rights law: legal 
representation involving an important right 
belonging to a significant segment of the 
public; or 

(d) administration of justice: legal 
representation designed to increase the 
availability of legal services, or otherwise 
improve the administration of justice. 

(3) “Reasonable attorneys’ fees.” 
Reasonable attorneys’ fees, in addition to 
costs taxable pursuant to F.S. 57.071, shall 
include a reasonable attorneys’ fee, expert 
witness fees, and any other expenses 
reasonably incurred in _ the litigation 
awarded under this statute, and shall be 
based upon the prevailing market rates for 
the kinds and quality of the services 
furnished. 

(4) “Substantial public benefit.” A 
substantial public benefit shall include the 
strength or societal importance of the public 
policy vindicated by the litigation, the 
necessity for private enforcement and the 
magnitude of the resultant burden on the 
prevailing party, and that a substantial 
number of persons stand to benefit from the 
decision. The benefit conferred on the 
public need be no more tangible than the 
knowledge that a public right has been 
vindicated or enforced. 


——.04 — Allowance of awards of attorneys’ 
fees. 

(A) The court in any civil action 
involving public interest law as herein 
defined, shall award reasonable attorneys’ 
fees to a prevailing party if it determines 
that: 

(1) the prevailing party’s efforts in the 
litigation has produced a substantial public 
benefit; and 

(2) (a) the economic interest of the 
prevailing party or parties in the outcome of 
the action would not normally justify the 
expenses of effective participation; or 

(b) the prevailing party does not 
have sufficient resources to adequately 
compensate counsel. 

(B) In denying an application for an 

award of attorneys’ fees, the court shall make 
written finding of fact as to the reasons the 
efforts of the application in the litigation 
have not provided a substantial public 
benefit. 
05 — Bad Faith. Not withstanding any 
other provision of this act, the court may 
award attorneys’ fees to the defendant in a 
civil action involving public interest law in 
which the court finds that there was a 
complete absence of a justifiable issue of 
either fact or law raised by the plaintiff. 


—_—.06 — At the commencement of any civil 
action or at any stage of the proceedings, any 
party may move fora preliminary finding by 
the court whether, if it were later found to be 
a prevailing party, reasonable attorneys’ fees 
would be allowed under this section. The 
court may make or refuse to make such a 
finding, or limit its findings to the then 
existing circumstances, or find that 
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attorneys’ fees are not likely to be allowed. 


—_—07 — Interim Relief. In the interests of 
justice, the Court may allow reasonable 
attorneys’ fees pendente lite if it appears the 
moving party may comply with all other 
sections of this act. 


08 — Awards Application Against 
Public Entities and Their Agents. Not- 
withstanding any other provision of law, 
reasonable attorneys’ fees shall be allowable 
under this Act against a state, or a county, or 
a school district, or a municipality, their 
agencies, officers and employees when 
acting in an official capacity. Any reasonable 
attorneys’ fee awarded under this act shall be 
in addition to the recovery of damages 
obtained pursuant to F.S. 768.28. 


—_—09 — The state, or a county, or a school 
district, or a municipality, their agencies and 
subdivisions are hereby authorized to be 
self-insured, to enter into risk management 
programs, or to purchase liability insurance 
for whatever coverage they may choose, or 
to have any combination thereof, in 
anticipation of any claim, judgment, or 
award which they, their agencies, 
subdivisions, officers, and employees may 
be liable to pay pursuant to this act. 


1 — This act shall be applicable to civil 
actions pending on or filed after it becomes 
law. 


Section 2. This act shall take effect October 
1, 1980. 


30 Furman Study supra note 1, at 19, 77-81. 
31 Stat. §57.105 reads: 


“The court shall award a_ reasonable 
attorney’s fee to the prevailing party in any 
civil action in which the court finds that there 
was a complete absence of a justiciable issue 
of either law or fact raised by the losing 
p arty.” 

32 Proposed Fa. Stat. §57.110 at .04. 

33 Id. at .06. 

% This has precisely been the problem with 
the California public interest attorneys’ fee 
statute, Cat. Civ. Proc. Cope 1021.5. 
Although the California statute is 
streamlined and simple, it initially caused a 
great deal of litigation surrounding the statute 
itself and caused commentators a great deal 
of concern: McDermott & Rothschild, 
Foreward: The Private Attorney General 
Rule and Public Interest Litigation in 
California, 66 Ca. L. Rev. 138 (1978). It is, 
however, interesting to note that “[d]Juring 
the space of four days in October, the 
California Supreme Court decided Serrano 
III and Governor Brown signed into law 
Assembly Bill 1310, which added §1021.5 to 
the Code of Civil Procedure. Serrano III 
established that plaintiffs acting as private 
attorneys general could recover attorneys’ 
fees for vindicating important constitutional 
rights. Section 1021.5, while less heralded 
than Serano III, provided a similar and 
perhaps broader basis for the recovery of 
attorneys’ fees.” Id. at 138. 


33 Proposed Fa. Stat. §57.110 at .02. 

36 Jd. at .03(2). The proposed statute’s 
definition of “public interest law” is a near 
perfect codification of the definition passed 
by the ABA House of Delegates at the 1975 
meeting in Montreal: ABA SpeciaL 
ComMITTEE ON Pusiic INTEREST PRACTICE, 
IMPLEMENTING THE LAwyEr’s PuBLic 
INTEREST PRACTICE OBLIGATION (1977), at 19. 
The statute’s definition deletes that portion 
of the ABA definition which pertains to 


“charitable organization representation” 
because it was not applicable to an attorneys’ 
fee statute. However, this is not to say that an 
attorney could not represent a 
broad class of persons who happen to belong 
to a charitable organization, prevail in the 
public interest matter, produce a substantial 
public benefit, and subsequently recover 
attorneys’ fees under the act. 

37 The “substantial public benefit” 
definition is a codification of the “private 
attorney general” doctrine as contained in 
Serrano III, 569 P.2d at 1314. This definition 
is preferred by commentators over the 
traditional substantial benefit theory 
because it is less stringent. McDermott and 
Rothschild, supra note 34, at 151-152. 

38 Cav. Civ. Proc. Cope §1021.5. 

3° Proposed Fa. Stat. §57.110 at .04(1). 

4° Td. at .04(2)(a) or (b). 

4! Alyeska Pipeline Co. v. Wilderness 
Society, 421 U.S. 240 (1975). 

42 Proposed Fia. Stat. §57.110 at .03(1). 

4 Id. at .03(3). 

44 Id. 

45 Td. at .07. 

4 Td. 

47 Id. at .08. 

48 Id. at .03(1). 

49 Id. at .09. 

50 Td. at .08. 

5! See note 24. 

52 Serrano v. Priest, 20 Cal. 3d 25, 569 P.2d 
1303, 141 Cal. Rptr. 315 (1977). 

33 Td. at 1314. 

54 Alyeska, Pipeline Co. v. Wilderness 
Society, 421 U.S. 240, 269 (1975). 

55 Serrano v. Priest, 20 Cal. 3d 25, 569 P.2d 
1303, 141 Cal. Rptr. 315 (1975). 

56 Td. at 1315. 

57 McDermott and Rothschild, supra note 
34. 

38 Alyeska rests in part on a dubious 
construction of an 1853 federal statute 
governing the award of costs in federal 
court: 421 U.S. at 251-71. 

59 Serrano v. Priest, 20 Cal. 3d 25, 569 P.2d 
1303, 14 Cal. Rptr. 315 (1975) at 569 P.2d 
1303, 1313. 

6° Furman Study, supra note 1, at 12. 

Stat. §§57.011-57.105. 

8 Alyeska Pipeline Co. v. Wilderness 
Society, 421 U.S. at 259, n. 31. 

83 McDermott and Rothschild, supra note 
34, at 141 n 19. 

4 Serrano v. Priest, 20 Cal. 3d 25, 569 P.2d 
1303, 14 Cal. Rptr. 315 (1975). 
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ENVIRONMENTAL LAW 


Florida and Coastal 
Zone Management 


By James R. Brindell 


Florida has a coast touched by 
the waters of the Gulf of Mexico 
and the Atlantic Ocean for nearly 
8,000 - 11,000 miles of its extent, 
depending upon how many of its 
sinuosities and islands one includes 
in the measurement.! Its 
predominantly low land elevation 
and high groundwater level 
produce an interrelationship 
between the land and coastal 
waters which is more extensive than 
that of any other state. 

The allure of living at the water’s 
edge under clear skies and a warm 
sun has in the past, and continues in 
the present, to attract a majority of 
Florida’s residents and visitors. Yet, 
it is the magnetism of these natural 
features which has created Florida’s 
most fundamental dilemma and, in 
the process, yielded some of its 
most severe political, social and 
economic conflicts. How to 
maintain the benefits of our natural 
resources and the maximum 
freedom of choice for the 
individual without destroying the 
source of the benefits continues to 
challenge the leaders and 
institutions in the state. 

On a national level, concern for 
the relationship of the sea to the 
land was seen in 1966 when 
Congress created the Commission 
on Marine Science, Engineering 
and Resources.? In January of 1969, 
the Commission submitted to the 
President and Congress an 
extensive report entitled “Our 
Nation and the Sea.” One of the 
Commission’s recommendations 


was the enactment of a coastal 
management act.’ It is interesting to 
note the Commission’s _ initial 
conclusion: 


Federal, state, and local governments 
share the responsibility to develop for the 
coastal zone a plan which reconciles or, if 
necessary, chooses among competing 
interests and protects long-term values. 
Effective management to date has been 
thwarted by the variety of government 
jurisdictions involved, the low priority 
afforded marine matters by state 
governments, the diffusion of 
responsibilities among state agencies, and 
the failure of state agencies to develop and 
implement long-range plans.‘ 


Congress enacted the Coastal 
Zone Management Act of 1972 and 
subsequently amended it in 1976.5 
Meanwhile, in Florida concern for 
the coast had already been 
expressed by the legislature in 1970 
with the establishment of the 
Coastal Coordinating Council.® 
The Council was charged with 
developing a comprehensive state 
plan for the protection, 
development and zoning of the 
costal zone.? Between 1970 and 
1975 the Council and its staff 
developed a considerable amount 
of physical, biological and land use 
information about Florida’s coastal 
counties and, through the analysis 
of that information, developed 
recommended coastal _ policies. 
That work was embodied ina series 
of coastal zone atlases. As a part of 
the reorganization of environ- 
mental agencies in 1975, the 
legislature abolished the Council 
and transferred its functions and 
staff to the Department of Natural 
Resources. In 1977, those functions 
and staff were transferred to the 
Department of Environmental 
Regulation.2 The coastal zone 
atlases, as well as the 1978 draft 
program document, were expressly 
rejected by the legislature in 1978. 
The legislature also prohibited the 
division of the state into vital 
conservation and development 
areas.!° 

Participation by states in the 
federal coastal zone management 
program is not compulsory.!! 
However, the Florida Legislature 
has directed that the state submit a 
management plan to the federal 


government for approval under the 
Federal Coastal Zone Management 
Act of 1972.!2 An approved state 
program must include the 
following elements: 


(1) An identification of the boundaries 
of the coastal zone subject to the 
management program. 

(2) A definition of what shall consti- 
tute permissible land uses and water uses 
within the coastal zone which have a direct 
and significant impact on the coastal waters. 

(3) An inventory and designation of 
areas of particular concern within the coastal 
zone. 

(4) An identification of the means by 
which the state proposes to exert control 
over the land uses and water uses referred to 
in paragraph 2, including a listing of relevant 
constitutional provisions, laws, regulations 
and judicial decisions. 

(5) Broad guidelines on priorities of uses 
in particular areas, including specifically 
those uses of lowest priority. 

(6) A description of the organizational 
structure proposed to implement such 
management program, including the 
responsibilities and interrelationships of 
local, areawide, state, regional and interstate 
agencies in the management process. 

(7) A definition of the term “beach” and 
a planning process for the protection of, and 
access to, public beaches and other public 
coastal areas of environmental, recreational, 
historical, esthetic, ecological or cultural 
value. 

(8) A planning process for energy 
facilities likely to be located in, or which may 
significantly affect, the coastal zone, 
including, but not limited to, a process for 
anticipating and managing the impacts from 
such facilities. 

(9) A planning process for (a) assessing 
the effects of shoreline erosion (however 
caused), and (b) studying and evaluating 
ways to control, or lessen the impact of, such 
erosion and to restore areas adversely 
affected by such erosion." 


The federal act recognizes that 
effective coastal management is a 
continuing process. The program 
development phase under $305 of 
the Act is the first step. Once 
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program approval is obtained, 
program implementation will 
progress through operational 
funding, special grants, coastal 
energy impact funds and program 
reviews provided for under §§306, 
308 & 312 of the Act. If the state’s 
program is approved, it will be 
eligible to receive approximately 
$2.5 - 3 million annually for 
implementation. Some of _ this 
money could be passed on to local 
governments for implementation of 
state policies at the local level. In 
addition, the state would continue 
to be eligible to receive funds under 
the Coastal Energy Impact 
Program (CEIP). CEIP funds could 
amount to several millions of 
dollars annually, since much of the 
allocation is tied to the amount of 
outer continental shelf acreage 
which is adjacent to a state, as well 
as to the level of energy exploration 
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and production activity occurring 
on the shelf. Those funds can be 
expended to study, accommodate 
and ameliorate impacts and 
demands on natural resources and 
on state and local public facilities 
and services resulting from the 
development of energy resources. 
Florida will lose federal money 
without an approved coastal 
management program.!4 


The State Act and Program Focus 


The Florida Coastal Manage- 
ment Act of 1978 provides that the 
state program to be submitted to 
the federal government is to be 
based upon existing state laws and 
regulations.'5 No _ authority _ is 
provided by the Act for the 
promulgation of new regulations 
for coastal management policies.'® 
However, the Act does direct the 
Department of Environmental 
Regulation to set by rule a formula 
for the allocation of federal funds 
for the administration of the 
program.!'? With regard to local 
government receipt of financial 
assistance, only those in coastal 
areas are eligible.!® The Act 
designates the Department of 
Environmental Regulation as the 
lead agency for program 
development.'® The Department 
currently is developing a draft state 
program document which seeks to 
demonstrate compliance with 
program approval requirements in 
two ways: first, it attempts to 
describe and analyze the existing 
state system to demonstrate that 
Florida has laws and programs in 
place sufficient to meet federal 
requirements; second, it attempts to 
demonstrate that Florida has a 
grasp of areas in which 
improvement is needed by 
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delineating issues of special focus 
and suggesting possible approaches 
to resolve them. 

The limitation by the legislature 
of using only existing state laws and 
regulations as the basis for the state 
program implies a consensus of 
belief that those laws and 
regulations are adequate to 
manage Florida’s coastal resources 
effectively. Consequently, the 
focus of the state program is on the 
refinement of the current 
management and regulatory 
scheme to improve coordination 
among agencies, to reduce the total 
time and unnecessary redundancy 
in decision making, to achieve 
better long-range management of 
resources, to identify and resolve 
conflicts among regulatory and 
funding programs, and to improve 
substantive resource decisions. The 
accomplishment of these goals will 
require considerable time and 
coordination between many public 
and private interests and 
institutions. Therefore, it is not the 
intent of the Department of 
Environmental Regulation to 
attempt to achieve all of these goals 
during the program development 
stage. Portions of these goals, 
however, can be achieyed and a 
framework established for future 
direction on other portions during 
this development stage. 


Improved Administration 
Of the Law 


One of the major tasks addressed 
by the state coastal management 
program is to demonstrate to the 
federal government that the 
component laws, regulations and 
programs can be effectively 
implemented by an administrative 
system involving a number of state, 
regional and local agencies. The 
initial effort to address this problem 
was the formation by Governor 
Graham in October 1979 of the 
Interagency Management Com- 
mittee.2!_ The Committee is 
comprised of the managers of 
several state agencies.”2 In forming 
the Committee and designating its 
members, Governor Graham 
reiterated his commitment to the 
coastal management effort and 
observed that: 

Florida has many separate laws dealing with 
natural resource management and economic 
development. Frequently, there are conflicts 


in the implementation of the various state 
policies and goals. The conflicts tend to 
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waste time, money, energy and other 
valuable resources.” 
Governor Graham directed the 
Committee to: 
Identify and, where possible, resolve 
weaknesses, conflicts, or inconsistencies in 
the implementation of the laws and funding 
programs under the purview of the member 
agencies. Where the Committee finds that 
such problems require legislative solutions, 
they shall make recommendations to me in 
that regard. Special attention shall be given 
by the Committee to the management of 
coastal resources, to natural storm hazard 
prevention and mitigation, to funding 
practices which create conflicts with natural 
resource management policies, and to a 
more efficient, effective, and coordinated 
administration of environmental licensing 
laws.*4 

The first project to be undertaken 
by the Interagency Management 
Committee involves an assessment 
of coastal storm hazard prevention 
and mitigation, and the manner in 
which state funding and regulatory 
programs may impede and assist in 
that prevention and mitigation. The 
project reflects an awareness that 
state actions may inadvertently 
encourage hazardous situations to 
arise through the location and 
design of projects which it funds 
and through the factors it considers 


in the licensing of activities. 


If federal approval of the 
program is obtained, a citizens 
coastal zone advisory committee 
will be appointed to enhance public 
involvement in coastal manage- 
ment. The committee will be 
comprised of persons representing 
local government, regulated 
interests, environmental groups and 
the general public.25 The 
committee’s role will be to 
recommend policy and procedural 
adjustments and to comment on 
resource management policies and 
practices proposed by agencies and 
the legislature. 


Issues of Special Focus 


One of the functions of the state 
program document is to set forth 
resource management issues which 
are of particular concern to the 
state. Florida’s document identifies 
three general categories of issues: 
resource protection and restoration; 
coastal development; and coastal 
hazards and protection. The 
problems associated with each of 
the issues are discussed and possible 
alternative courses of action are 


suggested. In general, the 
discussions focus on the conflicts in 
uses, activities and public goals, and 
the management problems which 
those conflicts create. The intent is 
to provide a framework for the 
future development of solutions to 
the problems. 


Issues identified under the 
resource protection and restoration 
category relate to the protection of 
coral reefs; the maintenance of 
minimum freshwater flows into 
estuaries; aquatic preserves; the 
restoration of water bodies; the 
management of state-owned lands; 
and the protection of barrier 
islands, beaches and dunes. Issues 
discussed under the coastal 
development category involve: 
port. development; spoil disposal; 
marina siting; outer-continental 
shelf activities; fisheries 
management; road construction; 
recreational development and 
access; and power plant siting. 
Under the category concerning 
coastal hazards and protection, the 
issues treated relate to: shoreline 
erosion; hurricane evacuation 
plans; road construction in 
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floodplains; and the impacts of 
public investment. 

Once a state program is 
approved, the federal act requires 
that all federal activities must be, to 
the maximum extent practicable, 
consistent with program policies. 
Also applicants for federal licenses 
or permits must provide a 
certification from the state that the 
proposed activity complies with the 
state’s program.?* In addition to 
activities within an approved state’s 
territorial jurisdiction, the 
consistency provision applies to the 
approval by the Secretary of the 
Interior of plans for the exploration 
or development of, or production 
from, any area leased under the 
Outer Continental Shelf Lands Act 
which may affect any land use or 
water use in the coastal zone of the 
state.?7 

The Florida Legislature 
addressed the federal consistency 
provision in the Florida Coastal 
Management Act of 1978.2 The 
legislature directed that whenever 
an activity requires a permit or 
license subject to the federal 
consistency review, issuance or 
renewal of a state license shall 
automatically constitute state 
concurrence that the activity is 
consistent with the state program. 
Denial of a state license 
automatically constitutes a finding 
by the state that the activity is not 
consistent.2® The legislature listed 
those activities, uses and projects 
which would be subject to 
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consistency review.*° The state 
expressly waives its right to review 
for consistency any activity not 
listed.3! Exempted from review by 
a state agency for consistency are 
activities which are on the list, but 
which are vested, exempted or 
excepted under the agency’s own 
regulatory authority.32 Also 
exempted are activities listed but 
for which permit applications are 
on file with the appropriate federal 
agency prior to approval of the 
state coastal management 
program.*® The result of the 
legislative direction regarding 
federal consistency reviews is to 
preclude the creation of another 
layer of approval under the state 
coastal management program. 

As indicated above, one of the 
requirements of the federal act is 
the identification of the boundaries 
of the state’s coastal zone. The 
Florida program proposes to 
include the entire state within the 
boundary.* The reasons behind 
this approach relate to the 
biophysical nature of Florida and to 
the legal basis of the program. 

Florida’s relatively low land 
elevation, high water table, many 
rivers of inland origin which empty 
into coastal waters, extensive 
coastline and the generally close 
proximity of all land locations to the 
Atlantic Ocean or Gulf of Mexico 
make it difficult if not impossible to 
establish a scientifically rational 
boundary which excludes inland 
areas having no significant effect on 
coastal waters.*> Furthermore, 
since the legislature has limited the 
development of the state’s program 
to existing laws and regulations, no 
new regulatory scheme is being 
created by the state program. The 
existing laws which are the basis for 
the program are laws of statewide 
applicability. 

The drawing of a boundary line 
which would encompass less than 
the entire state within the coastal 
zone would have no effect under 
the state regulatory system. That 
system—which is in fact the state’s 
coastal management system— 
would continue to operate on a 
statewide basis. If a special coastal 
boundary line were proposed, a 
great deal of unnecessary confusion 
would be created. People would 
suspect that such a line implied 
some different regulatory 
treatment on one side from that on 
the other side. While such a 


difference would not exist, the 
public would find it hard to believe. 
After all, our experience indicates 
that government draws lines with a 
purpose in mind. In the case of the 
Florida coastal management 
program, a special boundary line 
would serve no useful purpose and 
so no such line is being proposed. 


Conclusion 


Florida is faced with some of the 
same management problems 
observed 11 years ago by the 
Commission on Marine Science, 
Engineering and Resources. 
Management responsibility is 
diffused among many 
regional and local agencies, and we 
have yet to achieve meaningful, 
coordinated long-range planning. 
Florida is at one of those proverbial 
crossroads. We can continue with a 
disjointed management system and 
heighten the dissatisfaction and 
frustration of environmental and 
regulated interests, or we can bring 
our ingenuity to bear on the 
problem and shape a more rational 
and predictable management 
scheme. The Florida coastal 
management effort provides a 
timely and useful framework in 
which the state can achieve 
significant improvement in the 
management of its resources. It is 
only under the umbrella of such a 
comprehensive effort that the 
magnitude of improvement sought 
by environmental and regulated 
interests can be realized in an area 
of complex scientific, economic, 
social and institutional issues.°6> 5 


' THe CoaAsTLINE OF THE UNITED STATES, 
U.S. DEPARTMENT OF COMMERCE, NOAA-PA 
71046 (1975); StatisticaAL INVENTORY OF KEY 
BiopHysiCcAL ELEMENTS IN FLoripA’s COASTAL 
ZONE, FLORIDA DEPARTMENT OF NATURAL 
Resources (1973). 

2 33 U.S.C. §1104 (PL 89-454). 

3 Our NATION AND THE SEA, COMMISSION 
ON MariNE SCIENCE, ENGINEERING AND 
Resources, (January 1969), at 56-60. 

4 Id., at 56. 

5 16 U.S.C. §1451 (PL 92-583, as amended 
by PL 94-370). 

6 Fla. Laws 1970, ch. 70-259; Fia. Start. 
§370.0211. The Council was comprised of 
the executive directors of the Departments 
of Natural Resources and Pollution Control, 
and the executive director of the Board of 
Trustees of the Internal Improvement Trust 
Fund. 

7 Fra. Stat. §370.0211(4)(d). 
8 Fla. Laws 1975, ch. 75-22, §18. 
Fla. Laws 1977, ch. 77-366, §4. 
10 Stat. §380.25. 
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1 16 U.S.C. §1451(h). 

1 Stat. §380.22(1). 

13:16 U.S.C. §1454(b). Further elaboration 
on these requirements is set forth in 16 
U.S.C. §1455(c) and in 15 C.F.R., Ch. IX, 
Part 923, and published in Vol. 40, Federal 
Register, No. 61 (Wed. March 28, 1979). 

1416 U.S.C. §1455, 1456a., and 1458. 

Fria. Stat. §380.22(1). 

16 Stat. §380.22(1). 

17 Stat. §380.22(3). 

18 Stat. §380.24. 

19 Stat. §380.22(1). 

20 Between 1967 and 1978 several major 
pieces of legislation and a constitutional 
amendment were enacted in Florida: 
requirements for the use of sovereign lands 
with special emphasis on biological features, 
Fra. Stat. §253 (1967); Florida Air and 
Water Pollution Control Act, Fa. Stat §403 
(1967); Fra. Const., art. II, §7 (1968); 
Pollutant Spill Prevention and Control Act, 
Fra. Stat. §376 (1970); Florida 
Environmental Land and Water 
Management Act, Fia. Stat. §380 (1972); 
Florida Water Resources Act, Fua. Start. 
$373 (1972); Florida State Comprehensive 
Planning Act, Fia. Stat. ch. 23 (1972); 
Florida Electrical Power Plant Siting Act. 
Fia. Stat. ch. 403 (1973); Administrative 
Procedure Act, Fia. Stat. ch. 120 (1974); 
Florida Resource Recovery and 
Management Act, Fa. Stat. ch. 403 (1974); 
Florida Environmental Reorganization Act, 
Fla. Laws 1975, ch. 75-22; Local Government 
Comprehensive Planning Act, Stat. ch. 
163 (1975); Florida Aquatic Preserve Act, 
Fa. Stat. ch. 258 (1975); and Florida Safe 
Drinking Water Act, Fia. Stat. ch. 403 
(1977). 

21 Letter from Gov. Bob Graham _ to 
designated agency heads dated October 5, 
1979. 

22 Id., at 2. Included are the secretaries of 
the Departments of Commerce, 
Environmental Regulation, Transportation, 
and Community Affairs, the executive 
directors of the Game and Freshwater Fish 
Commission and Department of Natural 
Resources, and the director of the 
Governor’s Office of Planning and 
Budgeting. Subsequently, added to the 
Committee was the Department of Health 
and Rehabilitative Services. 

23 Td., at 1. 

24 Td., at 2, 3. 

25 The formation and funding of such a 
committee was recommended by the 
Governor’s Resource Management Task 
Force; see FinaL Report (Jan. 1980). 


26 16 U.S.C. §1456(c). 

27 16 U.S.C. §1456(c)(3)(B). 
28 Stat. $380.23. 

29 Stat. §380.23(1). 

30 Fia. Stat. §380.23(3). 

31 Fa. Stat. §380.23(5). 

32 Fra. Stat. §380.23(6). 

33 Stat. §380.23(8). 


34 Two other programs have also included 
their entire area within the coastal zone; 
Delaware and Puerto Rico. 


35 Few places in Florida are more than 70 
miles from coastal waters. 


36 Inquiries about the program should be 
directed to: Office of Coastal Management, 
Department of Environmental Regulation, 
2600 Blairstone Road, Tallahassee, Florida 
32301. 
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CRIMINAL LAW 


RICO and Its 
Dilemma 


By B. Anderson (Bob) Mitcham 


The Racketeer Influenced and 
Corrupt Organizations Act! was 
primarily enacted “to seek 
eradication of organized crime in 
the United States by strengthening 
the legal tools in the evidence- 
gathering process, by establishing 
new penal prohibitions, and by 
providing enhanced sanctions and 
new remedies to deal with the 
unlawful activities of those engaged 
in organized crime.”? The Act is 
commonly referred to as RICO. 

RICO’s central aim is to prevent 
and punish the financial infiltration 
and corrupt operation, through 
patterns of racketeering activity, of 
legitimate business operations 
affecting interstate commerce.’ 

However, some federal 
prosecutors have used the Act to 
indict, prosecute, and in many 
instances convict persons Congress 
never intended to be covered under 
RICO. Therefore, the courts have 
had an awesome and sometimes 
difficult task in interpreting and 
applying the provisions of the Act. 
Conflicts have developed. 


Enterprise Through a 
Pattern of Racketeering 


This analysis begins with the 
language of the statute. Section 
1962(c) provides: 


It shall be unlawful for any person employed 
by or associated with any enterprise engaged 
in, or the activities of which affect, interstate 
or foreign commerce, to conduct or 
participate, directly or indirectly, in the 
conduct of such enterprise’s affairs through a 
pattern of racketeering activity or collection 
of unlawful debt. (Emphasis supplied) 


Section 1961(4) provides: 


“Enterprise” includes any individual, 
partnership, corporation, association, or 
other legal entity, and any union or group of 
individuals associated in fact although not a 
legal entity. 

The language of these two 
sections appears to be simple 
enough. However, the dilemma 
begins when trying to apply the 
words “enterprise” and “pattern of 
racketeering” to particular facts 
and circumstances, such as 
appeared in United States v. 
Brown.‘ There, the court held that 
former officers of the Macon, 
Georgia, Police Department 
convicted of solicitation and 
acceptance of bribes to protect 
gambling, prostitution and the illicit 
manufacture, distribution and sale 
of whiskey in the Macon 
community were an “enterprise” 
within the meaning of §1961(4). 

The actual language of RICO is 
very broad, encompassing any legal 
entity and any group of individuals 
associated in fact although not a 
legal entity.5 (Emphasis supplied) 

An “enterprise” has included 
individuals running rigged card 
games in Las Vegas and Lake Tahoe 
hotel rooms;* a group in South 
Florida who operated a scheme to 
obtain money, marijuana and 
cocaine which included a series of 
assaults, kidnappings, thefts and 
robberies;? a number of people in 
Georgia who committed various 
acts of murder and arson, stole meat 
and dairy products, furnished 
counterfeit titles, sold stolen cars 
and equipment, intimidated 
witnesses, and participated in 
illegal drug transactions;’ another 
group in Tampa, Florida, convicted 
of attempted murder, possession of 
dynamite and _ explosives, 
possession of counterfeit money, 
dealing in narcotics, and in the 
contract murder of a former police 
officer;? an organized prostitution 
ring;'!© two persons committing 
extortion and possessing firearms;!! 
a team using the mail to defraud 
insurance companies after 
committing multiple acts of arson;!? 
the owner of a restaurant whose 
building was used in the trafficking 
of cocaine;'? a group of 


corporations owned by an 
individual involving a scheme to 
inflate costs for supplying goods 
and services to hospitals;4 and a 
foreign business.!5 

The Fifth Circuit and the 
majority of the other circuits have 
said the term “enterprise” was not 
to be limited to legitimate 
businesses, but was to be given a 
broad interpretation to include the 
illegitimate as well.!* These circuits 
have repeatedly rejected the 
contention that §1961(4) does not 
encompass groups whose only 
purpose is to engage in illegal 
behavior.!” 

The dilemma in application was 
compounded by the Fourth Circuit 
when the conviction of Marvin 
Mandel, Governor of Maryland, 
was reversed and the court found 
that the transfer of stock in a 
perfectly legitimate business 
operation did not amount to the 
conducting of that business through 
a pattern of racketeering even if the 
transfer was part of a mail fraud 
scheme.!8 

Then, the Sixth Circuit took the 
minority position and found that 
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numerous acts. of racketeering 
involving mail fraud, drug offenses, 
firearms and transporting and 
receiving stolen property in Ohio 
were held to be totally illegitimate, 
but were not shown by the 
government to have been related in 
any way to the affairs of an 
enterprise organized and acting for 
some ostensibly lawful purpose.'® 
They rationalized that RICO 
could not be applied to persons 
engaged in racketeering activity 
unrelated to any legitimate 
organization but in furtherance of 
something the government termed 
“a criminal enterprise.” (Emphasis 
supplied) 

Perhaps some of the dilemma 
will be solved when the Fifth 
Circuit finally decides whether or 
not the Third Judicial Circuit of 
Florida is an enterprise affecting 
interstate commerce,” or if a group 
of unconnected persons com- 
mitting various acts of arson and 
mail fraud falls within the purview 
of the Act.2! 


Time Span of Activity 


The “pattern of racketeering” 
activity requires at least two acts of 
racketeering activity, one of which 
occurred after the effective date of 
the Act,22 and the last of which 
occurred within 10 years (excluding 
any period of imprisonment) after 
the commission of a prior act of 
racketeering.” 

One district court has even gone 
so far as holding that the activity 
can be established by two acts 
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occurring on the same day in the 
same place if it forms a part of the 
same criminal episode.*4 

Another court has held that a 
single continuing scheme to 
defraud by obtaining bribes or 
kickbacks which involves a series of 
unlawful acts is sufficient, and it 
was not necessary to establish two 
or more totally independent 
criminal acts. 

The Second Circuit has even 
found that the statute is satisfied by 
two or more offenses committed in 
the cause of employment with the 
relevant enterprises, so long as the 
offenses are themselves related.”6 


Interstate or Foreign Commerce 


To date, very few decisions have 
been rendered on the application of 
RICO to interstate or foreign 
commerce. 

18 USC §1962(b) and (c) 
specifically prohibit any person, 
through a pattern of racketeering, 
to be employed by or associated 
with, to acquire or maintain, 
directly or indirectly, any interest in 
or control over any enterprise 
which is engaged in, or the activities 
of which affect interstate or foreign 
commerce. 

The sections apply equally as 
well to the acquisition of a foreign 
business engaged in interstate or 
foreign commerce on the theory 
that Congress intended the statute 
to be construed broadly in an effort 
to combat the influences of 
organized crime on the American 
economy and not merely with the 
infiltration into domestic 
enterprises.2” 

One court has even found that by 
providing rental space for mobile 
homes manufactured out-of-state, 
that the business indirectly fostered 
interstate sales of mobile homes, 
and the jury could properly find 
that the activities of the business 
affected interstate commerce.*® 

Another held that an investigator 
for the Pennsylvania Department of 
Revenue’s Bureau of Cigarette and 
Beverage Taxes had affected 
interstate commerce when he 
solicited and accepted bribes as 
part of a cigarette smuggling 
conspiracy.”® 

Without question, the effect on 
commerce is the jurisdictional basis 
for the application of §1962.°° It 
therefore will be significant to learn 
if the Fifth Circuit determines that 


the Third Judicial Circuit of Florida 


affects interstate commerce.?! 
Another dilemma might be 
clarified. 


Penalties 


Congress, in an attempt to 
increase the variety and strength of 
federal prosecutorial weapons 
designed to root out and keep out 
the influence of organized crime in 
legitimate business and_ labor 
organizations, enacted §§1963 and 
1964. The former deals with 
criminal penalties and the latter 
with civil remedies. 

In enacting these two sections, it 
was argued that  incarcerating 
individuals could remove them 
from the operation of victimized 
organizations, but if they retained 
or could transfer economic 
leverage over the organizations by 
proxy or in the promotion of junior 
members of organized crime, the © 
economic base and control would 
remain intact.*2 

In addition to a fine of not more 
than $25,000 and imprisonment for 
not more than 20 years, §1963(1) 
further provides, upon conviction, 
forfeiture to the United States of: 
(1) any interest acquired 
maintained in violation of §1962; 
and (2) any interest in, security of, 
claim against, or property or 
contractual right of any kind 
affording a source of influence 
over, any enterprise which has been 
established, operated, controlled, 
conducted, or participated in the 
conduct of, in violation of §1962. 
(Emphasis supplied) 

Section 1964 grants to district 
courts jurisdiction to order any 
person to divest himself of any 
interest, impose restrictions on 
future activities or investments, 
prohibit that person from engaging 
in the same type of endeavor 
engaged in by the enterprise, and 
even ordering dissolution or 
reorganization of any enterprise. 
(Emphasis suppled) 

The application of these sections 
to particular circumstances creates 


_still another dilemma. In United 


States v. Rubin, the court ruled 
that the trial court’s order requiring 
Rubin to forfeit his offices in 
various unions and employee 
welfare benefit plans was proper, 
but to prohibit him in the future 
from seeking union offices, 
including the ones he has had to 
give up, was error. 

In United States v. Cappetto,* 
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the government invoked §1964, a 
civil remedy, and was successful in 
gaining an injunction prohibiting 
further gambling activities. The 
principal argument by the 
defendants that the government’s 
action under §1964 was essentially a 
criminal proceeding was denied. 
The court held that §1964 provides 
for a civil action in which only 
equitable relief can be granted. The 
relief authorized by that section is 
remedial not punitive and is of a 
type traditionally granted by courts 
of equity. 

Then in United States v. Huber, 
the principal owner had his interests 
in several corporations con- 
ditionally forfeited, with the option 
to redeem his corporations by 
payment within six months, of cash 
or other property satisfactory to the 
Attorney General having a value of 
$100,000 plus the costs of his 
proseuction amounting to 
$19,412.72. 

Therefore, the government can 
proceed civilly or criminally. In any 
event, the option is theirs, and the 
proof is different in each. They 
have the best of both worlds, but 
the court in Huber sounded 
cautionary words warning against 
undue prosecutional zeal in 
invoking RICO. 


Conclusion 


The Second, Fifth, Seventh, 
Ninth and District of Columbia 
circuits have all upheld, so far, 
broad applications of RICO, save 
and except the Seventh Circuit’s 
ruling in the Nerone case.** The 
Fourth Circuit cannot seem to 
decide just what position to take, 
because of the Mandel case.*7 The 
Sixth Circuit in Sutton* is certain to 
cause more dilemma in an 
otherwise complex piece of 
legislation. 

Between 1970 and 1974, six RICO 
court decisions were reported. 
Between 1975 and 1977, 31 were 
reported. Since 1977 almost 60 trial 
and appellate decisions have been 
reported.*® The use of RICO is 
increasing rapidly, the dilemma 
continues, and _ ultimately the 
United States Supreme Court will 
have to solve it.*° oO 


' 18 USCS §1961-1968 is also referred to as 
the Organized Crime Control Act of 1970. 

2S. Rep. 91-617, 91st Cong. Ist Sess. 78 
(1969) (Senate Report). 
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CORPORATION, BANKING BUSINESS LAW 


Federal and 
State Regulation of 
Public Contributions 


By James W. Beasley, Jr. 


In this Presidential election year, 
campaign workers soliciting 
political contributions will be as 
plentiful as street corner Santas in 
December. Businesses, business- 
men and other clients will need to 
be advised of the often complex 
rules governing political giftgiving. 
The purpose of this article is to 
provide a general introduction to 
the extensive body of federal and 
state regulation of political 
contributions. 


Federal Regulation 


Federal law regulates contri- 
butions for elections to federal 
offices — President, Vice-President 
and the Congress. Corporate 
contributions to candidates are 
illegal. However, corporations may 
sponsor political action committees 
(PACs), which may channel 
contributions from corporate 
executives to candidates. The 
amounts which PACs, individuals 
and all other entities (such as sole 
proprietorships, partnerships and 
trade associations) may contribute 
to candidates are subject to specific 
dollar limitations. 

There are no federal restrictions 
on expenditures by corporations, 
individuals or other entities for 
issue-oriented communications, 
including communications relating 
to pending legislation. Similarly, 
there are no federal limitations on 
independent expenditures in 


opposition to a candidate, so long as 
such expenditures are not made in 
support of or in concert with 
another candidate. However, 
corporations and labor unions are 
prohibited from making any 
expenditures for the purpose of 
supporting or opposing a 
candidate. 


Corporate Contributions 


Corporate contributions to 
federal campaigns have been illegal 
since 1907, when concern over 
increasing corporate influence in 
the political process led to the 
passage of the first federal 
campaign contribution law.' The 
Tillman Act prohibited all 
corporations from making 
monetary contributions to any 
presidential or congressional 
election campaign.? The Act also 
forbade contributions of money to 
any campaign for any political 
office by national banks or other 
federally chartered corporations. 


The Federal Corrupt Practice 
Act of 1925 increased controls by 
the federal government over 
corporate political contributions.’ 
Of primary importance was the 
change from the Tillman Act’s 
definition of “contributions” as 
“money contributions” to define 
contributions to include gifts of 
money or anything else of value, 
thus imposing more severe 
limitations on corporate 
contributions. This was basically 
the state of the law with respect to 
corporate political contributions‘ 
until the passage of the Federal 
Elections Campaign Act (the 
“FECA”) in 1971.5 


In the area of corporate 
contributions, the most significant 
change made by the FECA was to 
permit corporations to create and 
sponsor PACs.6 This provided 
corporations a rough parity with the 
contribution rights long enjoyed by 
labor unions through their political 
committees. “Contribution” and 
“expenditure” were defined to 
exclude separate segregated funds 
held by PACs.’ Direct corporate 
campaign contributions were still 
not permitted. 


Individual Contributions 


There was no federal regulation 
of individual campaign contri- 
butions prior to 1974. The 1974 
amendments to the FECA, which 
were largely a result of the 
Watergate revelations, placed 
limits on the dollar amounts that 
could be contributed and spent by 
individuals and all other entities 
except corporations.’ Under this 
amendment, such contributions 
were limited to $1,000 to a qualified 
recipient per election $5,000 to a 
political committee per election, 
and a ceiling limit of $25,000 per 
year on aggregate contributions to 
candidates and _ political com- 
mittees. Limits were also set on the 
total amount which could be 
contributed to any candidate by 
political committees. 

The constitutionality of these 
limitations was tested in the 
landmark 1975 case of Buckley v. 
Valeo.’ Although holding that the 
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limitations placed on expenditures 
by candidates were constitutionally 
infirm,'® the United States Supreme 
Court upheld the limitations placed 
on contributions to candidates. The 
Court reasoned that the 
contribution limitation entailed 
only a marginal restriction on the 
contributor’s ability to engage in 
free association, which was 
outweighed by the primary 
purpose of the FECA, preventing 
the “actuality and appearance of 
corruption resulting from large 
individual financial contri- 
butions.”’ "! 


Contributions to and by 
Political Action Committees 


In 1971 the FECA allowed “the 
establishment, administration and 
solicitation of contributions to a 
separate, segregated fund to be 
utilized for political purposes by 
the Corporation . . .” This exception 
is commonly referred to as the 
“separate segregated fund”!? of a 
“political action committee.” It is 
only through the use of a PAC that 
corporations can become 
substantially involved with political 
fundraising and contributions to 
candidates on the federal level. 
Although these provisions still do 
not allow direct corporate 
contributions, they permit greater 
corporate involvement with respect 
to contributions, subject to strict 
limitations. 

A corporation desiring to use a 
PAC must first consider the five 
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prominent features usually 
associated with them:!* 

1. All contributions must be 
voluntary. 

2. A PAC is like any other 
“political committee” and as such is 
subject to regulation. 

3. The corporation may control 
and direct the contributions to, 
expenditures from and operation 
of, the fund. 

4. The corporation may defray 
the expenses incident to the 
establishment and administration 
of the fund as well as the solicitation 
of contributions. Such expenses are 
deductible under the Internal 
Revenue Code as ordinary and 
necessary business expenses. 

5. The reporting of contri- 
butions to the PAC must not violate 
any of the confidentiality 
provisions of the FECA. 

PAC solicitations may only be 
made to a corporation’s 
shareholders, executives or 
administrative personnel and their 
families.'* Employees not falling 
within these categories may also be 
solicited in writing twice a year.'5 
Federal Election Commission 
(“FEC”) advisory opinions indicate 
that a “solicitation” would include 
any communication that “describes 
the [PAC’s] activities and 
“encourages employee partici- 
pation.”!® No other persons may be 
solicited, although contributions 
may be accepted from any person 
who is otherwise legally permitted 
to make a_ contribution.” A 
corporation must make available to 
unions representing its employees 
any method of soliciting funds that 
the corporation uses to solicit for 
the separate segregated funds of 
any PAC. Furthermore, employees 
solicited by a PAC must be 
informed as to the purpose of the 
fund and of their rights to refuse 
without fear of corporate sanction. 

Once a PAC is established, the 
key question becomes “How much 
may the PAC contribute to the 
political process?” The answer will 
depend on whether the PAC has 
qualified as a “multicandidate 
political committee.” To become a 
“multicandidate political 
committee,” a PAC must: (1) have 
been registered for a period of not 
less than six months; (2) have 
received contributions from more 
than 50 persons and (3) have made 
contributions to five or more 
candidates for federal office.'® If 


these requirements are not met, the 
PAC will be treated as an 
“individual” and will be subject to 
the contribution limitations on 
individuals. In other words, there is 
little reason to create a PAC unless it 
qualifies as a “multicandidate 
political committee.” A “multi- 
candidate political committee” is 
subject to the following 
contribution limitations: 


1. $5,000 to any candidate and 
his authorized political committees 
with respect to any election for 
federal office;!® 

2. $15,000 to political 
committees established and 
maintained by a national political 
party;?° and 

3. $5,000 in any calendar year to 
any other political committee.?! 


In addition to these contribution 
limits, PACs are also subject to strict 
and complex reporting regulations 
administered by the FEC. These 
include reporting all expenditures 
and contributions as well as 
denominating the nature of each.”2 


A PAC can bea potent vehicle for 
corporate political expression. 
However, the maze of intricate 
federal regulations governing 
PACs, including filing, registration 
and reporting requirements, 
generally make them impractical 
except for large companies due to 
the legal and accounting services 
required for compliance. 


What Are Contributions and 
Who Are Candidates? 


For purposes of the contribution 
limitation provisions, “contri- 
bution” means a gift, subscription, 
loan, advance or deposit of money 
or anything of value that is made for 
the purpose of influencing a federal 
election.** It does not include the 
cost of home entertainment by 
individuals,** loans by banks in the 
ordinary course of business®> or the 
sale of food and beverage, at cost, 
for use in a campaign.2® The FEC 
has issued numerous advisory 
opinions which more specifically 
detail what is and is not a 
contribution.2” A “candidate” is a 
person who either takes the action 
necessary under state law to qualify 
for, or receives contributions or 
makes expenditures with a view to 
bringing about, his nomination or 
election to office.2* The phrase “in 
connection with a federal election” 
has been so broadly construed that 
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almost anything tangentially 
related to a federal election meets 
this requirement.” 

Due to the broad definition of 
contribution, one of the most 


common ways a corporation may — 


inadvertently violate the federal 
law is by allowing its offices, 
telephones, copying machine and 
similar facilities to be used by 
campaign workers, or by allowing 


employees to perform services for . 


candidates. Every corporation 
would be well advised to 
promulgate strict policies 
forbidding such use, unless to an 
authorized PAC. 


Florida Regulation 


Chapter 106 of the Florida 
Statu’es, which governs campaign 
financing for state elections, is the 
most recent in a long line of Florida 
limiting political contri- 


butions.°® Section 106.011(8): 


defines a “person” to be “an 
individual or a corporation, 
association, firm, partnership, joint 
venture, joint stock company, club, 
organization, estate, trust, business 
trust, syndicate or other 
combination of individuals having 
collective capacity.”*' Accordingly, 
corporate contributions are 
permitted, but corporations are 
subject to the same contribution 
limitations as all other persons. 
These limitations are found in 
$106.08: 

e $1,000 to a candidate for 
countywide office or less than a 
countywide basis;*2 

e $1,000 to a candidate for 
legislative or multicounty office;** 

e $3,000 to a candidate for 
statewide office;*4 

e $3,000 to any political 
committee in support of, or in 
opposition to, an issue to be voted 
on in a statewide election;*> 

e $1,000 to any political 
committee in support of, or in 
opposition to, an issue to be voted 
on in a countywide, districtwide, or 
less than countywide election;** 

e $1,000 to a political 
committee supporting or opposing 
one or more candidates;*” 

e $1,000 to a candidate for 
county or circuit judge;** 

e $2,000 to a candidate for 
retention as a judge of a district 
court of appeal; and °° 

e $3,000 to a candidate for 
retention as a justice of the Supreme 
Court.‘ 
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“Contribution” is defined in 
§106.011(3) to include money and 
all goods and services. Therefore, 
the value of all corporate support 
services rendered to a campaign 
must be accounted for and included 
in the calculation of the maximum 
contributions allowed. 

Recent federal court decisions 


have declared two of Florida’s 


contribution limitation provisions 
unconstitutional. In Let’s Help 
Florida v. Smathers,*! the plaintiff 
was a political committee formed 
to support an initiative measure 
allowing casino gambling in 
Florida. The suit challenged the 
statute which limited contributions 
to a committee supporting a 
statewide issue to $3,000 per 
individual.‘2 After reviewing the 
numerous justifications advanced 
by the defendants in support of the 
provision,* and noting that the case 
was one of first impression, the 
court held the statute violated the 
lst and 14th amendments to the 
constitution of the United States, 
particularly the rights of free 
speech and association. 

In a subsequent case, Dade 
Voters for a Free Choice ov. 
Firestone,“ the plaintiff was a 
registered political committee 
which was opposing a countywide 
referendum dealing with “clean 
indoor air.” The suit challenged the 
provision limiting contributions to 
committees supporting issues of 
countywide application to $1,000. 
In holding this limitation to be 
unconstitutional, the court 
specifically adopted the reasoning 
used in Let's Help Florida v. 
Smathers, stating that “both 
provisions suffer from identical 
constitutional infirmities.”*® 
- These two cases have been 
consolidated and currently are on 
appeal to the Fifth Circuit. Until a 
decision is reached at that level, the 
status of Florida’s statutory 
limitations on contributions to 
political committees is uncertain. 
Notwithstanding the federal 
district court’s decisions, so long as 
the Florida Attorney General is 
asserting the validity of the statutes 
in court, consultation with the 
Attorney General’s Office is 
recommended before advising a 
client to ignore these statutes. No 
attack has yet been made on the 
provisions of the Florida campaign 
financing statute limiting 
contributions to candidates.“ 


Although corporate contri- 
butions are allowed at the state 
level, they are not deductible for 
federal income tax purposes, 
Individuals are entitled to a limited 
credit for political contributions. 

While Florida law regulates the 
amount of contributions that may 
be made to candidates, there is no 
limitation on “independent” 
expenditures. Florida Statutes 
§106.071 allows “each person” to 
make independent expenditures as 
long as two procedures are 
followed: 

1. Aggregate expenditures over 
$1,000 must be reported in the same 
manner as those of politic 
committees; and ae 

2. Any political advertisements 
must prominently state “paid 
political advertisement paid for 
by .... [name of person paying for 
advertisement] . . . independently 
of any candidate.” 

Although Buckley v. Valeo 
addressed the constitutionality of . 
expenditure and contribution limits 
imposed on elections to office, the 
United States Supreme Court did 
not directly speak to contributions 
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CORPORATION BANKING 
& BUSINESS LAW 


or expenditures to referendum or 
issue campaigns. In First National 
Bank of Boston v. Bellotti, the 
Supreme Court considered the 
constitutionality of a Massachusetts 
statute which prohibited 
corporations from making 
contributions or expenditures “for 
the purpose of . . . influencing or 
affecting the vote on any question 
submitted to the voters, other than 
one materially affecting any of the 
property, business or assets of the 
corporation.” In declaring the 
statute was unconstitutional, the 
Court noted that the risk of 
corruption perceived in Buckley v. 
Valeo was not present in a popular 
vote on a referendum, especially 
without specific evidence of undue 
corporate influence in the 
referendum process in the past. 
This decision further expanded the 
allowable amount of corporate 
participation in the political 
process. 
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A corporation may form a 
committee of continuous existence 
(CCE) under F.S. §106.04. This is 
similar in nature to a PAC under 
federal law. One major difference 
is that corporate support of a CCE 
in the form of services must be 
valued as in-kind contribution 


under §106.055, based upon fair 


market value and subject to the 
§106.08 limitations. Since such 
committees are subject to the same 
limitations as corporations, the 
CCE appears to have little 
advantage to offer a corporation. 


Penalties 


At the federal level, anyone who 
believes the FECA is being violated 
may file a complaint with the 
FEC.*! This will be reviewed by 
general counsel for the FEC who 
will file a report. Based on this 
report, the FEC may take action in 
one of three ways: 

e The FEC may initiate the 
informal methods of conference, 
conciliation and persuasion and 
attempt to reach a conciliation 
agreement. This agreement may 
include civil penalties not to exceed 
$5,000 or the amount of the 
contribution or expenditure 
involved, whichever is greater. If 
the FEC finds clear and convincing 
evidence of a wilful and knowing 
violation, this penalty may go up to 
$10,000. 

e If informal methods are 
inadequate, the FEC may file civil 
proceedings in federal district court 
for injunctive relief including a civil 
penalty based on the greater of 
$5,000 or the amount of the 
contribution or expenditure in 
violation. Penalties for wilful and 
knowing violations may go up to 
$10,000. 

e In some extreme situations, 
the FEC may commence criminal 
proceedings. Criminal penalties 
may be assessed up to the greater of 
$25,000 or 300 percent of the 
amount of the contribution or 
expenditure in violation. Also, 
violators may be imprisoned for up 
to one year. 

At the state level, under F-S. 
$106.19, violations of campaign 
finance regulations are punishable 
as misdemeanors of the first degree. 
The Florida Division of Elections 
also may bring a civil action in 
circuit court to recover a civil 
penalty equal to three times the 
amount involved in the illegal act. 


Conclusion 


A corporation desiring to become 
politically active at both the federal 
and state level has several viable 
and meaningful alternatives open to 
it. At the state level, participation 
can be accomplished through 
direct, though limited, contri- 
butions to both candidates and 
political committees. If a 
corporation desires to participate 
more directly, it can also allocate 
funds to voice its opinion for or 
against an individual or issue. 

At the federal level, corporate 
contributions to candidates in the 
form of money or services are not 
allowed. However, a corporation 
may contribute, without dollar 
limitations, to committees which 
support or oppose referenda issues. 
Corporations may also sponsor 
PACs to solicit funds and provide 
support services for campaigns. 

Despite the maze of federal and 
state regulations, it is hoped that the 
restrictions outlined above will not 
significantly discourage political 
expression. As the U.S. Supreme 
Court put it in Buckley v. Valeo, “ ‘a 
major purpose of the First 
Amendment was to protect the free 
discussion of governmental affairs’ 
....Inarepublic where the people 
are sovereign, the ability of the 
citizenry to make informed choices 
among candidates for office is 
essential, for the identities of those 
who are elected will inevitably 
shape the course that we follow asa 
nation.”®2 oO 


‘Comment, Problems in Corporate and 
Union Spending in Federal Elections, 31 
Rocky Mr L. Rev. 370 (1959) as cited in 
HitpeER & WATKINS, REGULATION OF 
Corporate PouiticaL Activity, BNA 
Corporate Practice Series, 1979 at A-2, m.11 
[hereinafter BNA]. Corporations had spent 
$16 million on the 1896 Presidential election, 
which is in excess of $100 million in 1980 
dollars. A secondary purpose of this 
legislation was to prevent corporations from 
making contributions without shareholder 
approval: BNA at A-2; see also 40 Cong. Rec. 
96 (1905); 41 Cong. Rec. 22 (1906). A-2; see 
also 40 Cong. Rec. 96 (1905); 41 Cong. Rec. 
22 (1906). 

2 Ch. 420, 34 Stat. 864 (1907). 

3 Ch. 368, tit. III, 43 Stat. 1070, presently 
1948 as 18 U.S.C. §610. 

4 Numerous changes were made during 
the 1940's but the effect on corporate activity 
was minimal: BNA at A-2, A-3. 

5 Prior to 1969, convictions under the 
Federal Corrupt Practices Act were minimal 
in regard to corporations: see Fletcher, 
Corporate Political Contributions, 29 Bus. 
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Law. 1071, 1973 (1973-74); BNA at A-3. 

6 FECA 1971, amending, 18 U.S.C. §610 
(1970). 

7 Also excluded were corporate 
communications to stockholders and their 
families and nonpartisan registration and 
“get-out-the-vote” campaigns aimed at 
stockholders and their families. Separate 
segregated funds are discussed in more 
detail. infra. 

8 FECA 1974, 88 Stat. 1263. An important 
change made by the 1974 Amendments to 
FECA was the establishment of the Federal 
Election Commission (FEC). The FEC is an 
independent regulatory agency whose six 
members are appointed by the President. 
The primary duty of the FEC is to oversee 
federal elections particularly with respect to 
financing the activities of campaign 
committees and candidates, including the 
review of all financial reports submitted by 
candidates and committees. The FEC will 
also issue advisory opinions upon request. 

§ 424 U.S. 1 (1975). 

1© The Supreme Court held that FECA 
1974’s_ provisions limiting independent 
political expenditures by individuals and 
groups, as well as those fixing ceilings on 
overall campaign expenditures by 
candidates, were unconstitutional in that 
they impermissibly burdened the rights of 
free expression guaranteed under the First 
Amendment: 424 U.S. 1, (1975). 

1 Td. at 28-30. 

12U.S.C. §44lb(a). The PAC is the 
committee that sets up and administers the 
SSF. For the purposes of this atticle they are 
used interchangeably. 

13 BNA at A-8. See generally Federal 
Election Commission Regulations. 

14 2 U.S.C. §441b(b)(4)(A)(i). 

15 2 U.S.C. §441b(b)(4)(B). 

16 Advisory Opinion 1979-13, Fed. Elec. 
C.F.G. (CCH), para. 5403 and opinions cited 
therein. 

accepting contributions, various 
confidentiality requirements must be 
followed: see generally BNA at A-16. 

18 2 U.S.C. §44]a(a)(4). 

19 2 U.S.C. §441a(a)(2)(A). 

20 2 U.S.C. §441a(a)(2)(B). 

212 U.S.C. §441la(a)(2)(C). 

See generally 2 U.S.C. §434. 

2 U.S.C. §431(e). 

8 This is limited to $1000 per candidate per 
election. 

2 U.S.C. §431(e)(5). 

% This is limited to $1000 per candidate per 
election. 

7 For a compilation of these opinions, see 
generally BNA at A-30, 31. 

% 2 U.S.C. §431(b). 

*9 This is illustrated by Advisory Opinion 
1975-14, Fed. Elec. C.F.G. (CCH) §5107 in 
which the use of a corporate computer to 
analyze a survey of a congressman’s 
constituents and the partial payment by a 
corporate of expenses incident to various 
constituents of a congressman attending a 
farm conference were held to be 
contributions. Federal Election Commission 
regulations deal with various other types of 
political activity in determining whether 
they are contributions. These include 
§114.9(a)(1) (use of corporate facilities) and 
§114.12(b) (rental of meeting rooms). 

9 Fia. Stat. §106.011 et seq. (1978). Prior 
to Chapter 106, contributions and 
expenditures were regulated by Fta. Start. 
§99.161 which prohibited any contributions 
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from persons in anyway associated with the 
holder of a horse or dog racing permit, a 
license for the sale of intoxicating beverages 
or a franchise operating a public utility. 
Contributions by other persons, including 
corporations, were limited to $1,000 for any 
election to political office in the state. 

31 Stat. §106.011(8)(1978). 

32 Id. at §106.08(1)(a). 

33 Id. at (b). 

"34 Td at (c). 

35 Id. at (d). 

36 Td. at (e). 

37 Td. at (f). 

38 Id. at (g). 

39 Td. at (h). 

4 Td. at (i). 

41 953 F. Supp. 1003 (N.D. Fla. 1978). 

42 Challenged was Fra. Start. 
§106.08(1)(d). 

43 The defendants claimed that the opinion 
in Buckley made contribution limitations per 
se constitutional; that the contribution 
limitations did not curtail the quantity of free 
speech; that the limitation did not prohibit or 
diminish the “symbolic” act of associating 
and that the decision in Richman v. Shevin, 
354 So.2d 1200 (1978) upheld the limitation. 
The court rejected these, seriatim: 453 F. 
Supp. 1003 (N.D. Fla. 1978). 

“TCA 79-0770, March 13, 1979 (N.D. 
Fla.). 

4S Challenged was Fura. Star. 
§106.08(1)(e). 

46 TCA 79-0770, March 13, 1979 (N.D. 
Fla.). In both Let’s Help Florida and Dade 
County Voters for A Free Choice, the state 
relied on Buckley in support of its contention 


out-of-state residents. 


that the Florida contribution limitations 
were constitutional. However, the trial court 
distinguished the holding in Buckley by 
stating that Buckley did not mandate the 
constitutionality of all contribution 
limitations. The trial court went on to hold 
that Buckley actually called for the 
application of a compelling state interest 
standard to determine whether or not a 
particular contribution ceiling was 
constitutional. In both cases the court was 
not satisfied with the compelling state 
interests alleged by the State of Florida. 

These provisions are Stat. 
§§106.08(a), (b), (c), (g), (h) and (i). 

48 Section 162(e)(2) of the Internal Revenue 
Code provides that amounts paid or 
incurred by way of contribution, gift or 
otherwise, for participation in any political 
campaign on behalf of any candidate for 
public office are not deductible. This is 
supported by Income Tax Regulations 
§1.162-20. Section 41 of the Internal Revenue 
Code allows a $50 yearly credit to 
individuals for state or federal political 
contributions. See also §271 of the Internal 
Revenue Code, which disallows bad debt 
deductions for amounts owed by political 
parties and §276 which disallows deductions 
for indirect contributions to political parties 
such as advertising in a convention program 
or other party publication. 

49 435 U.S. 765 (1977). 

5® Mass. Gen. Laws ANN., ch. 55, §8 (West 
Supp. 1977). 

512 U.S.C. §437(g). 

52 Buckley v. Valeo, 424 U.S. 1, 14-15 
(1975), citing Mills v. Alabama, 384 U.S. 214, 
218 (1966). 
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WORKERS COMPENSATION 


The Emerging 
Definition of WC 


By Stephen Marc Slepin 


The First District Court of 
Appeal in the case of Miami-Dade 
Water & Sewer Authority v. 
Cormio, et al., Case Nos. QQ-421 
and RR-83 (Dec. 13, 1979), ruled 
that in 1979 the Florida Legislature 
validly vested exclusive workers’ 
compensation appellate juris- 
diction in the First District Court of 
Appeal, and thereupon certified the 
question to the Supreme Court of 
Florida. 

In Boling v. Wardco Insurance 
Co., Case No. QQ-123 (Dec. 28, 
1979), Judges Shaw and Wentworth 
— without concurring with the 
opinion of the panel in Cormio — 
held that although the matter of 
jurisdiction now pends in the 
Supreme Court, the First District 
will proceed to adjudicate in an 
effort to maintain orderly 
procedures, exercising at least de 
facto authority. 

Judges Shaw and Wentworth 
held that, in law, there appears to be 
no basis for finding such 
“administrative orders to constitute 
state agency action occurring 
within this district,” finding that 
Florida constitutional provision 
controlling power of direct review 
of administrative action and 
allowing appeal of same to the 
district courts of appeal — Fla. 
Const., art. V, §4(b)(6) — to require 
jurisdiction to be in the district 
court for the appellate district in 
which the subject “administrative 


action” (by the deputy com- 
missioner) was taken. 
Thereby, Judges Shaw and 


Wentworth constituting the 
majority in Boling, appeared to 
agree with the philosophy of the 
panel in Cormio by denominating 
the orders of deputy commissioners 
to be ‘administrative’ in 
character—although the Cormio 
panel felt them to be orders of the 
Department of Labor & 
Employment Security qua 
administrative agency, and the 
Boling court found them to be 
merely “administrative orders” by 
deputies in various districts. 

In Boling, Judge Booth 
vigorously dissented on the grounds 
that the 1979 investiture of exclusive 
jurisdiction in the First District 
constituted legislative forum 
shopping, spelling the end of 
Florida’s judicial system as we 
know it. 

The transcript of the court’s 
Cormio adjudication (i.e., 
comments from the bench intended 
to provide a rationale for the court’s 
assertion of jurisdiction) discloses 
that one DCA judge views 
deputies’ final orders as orders of 
the Department of Labor & 
Employment Security and thus 
administrative orders entered in 


Tallahassee: see F.S. §440.45(3) 
(1979). Another asserted that 
deputies’ orders are filed in 
Tallahassee! 


But the signal of at least five, 
perhaps six, of the DCA judges is 
clear: Whether the WC orders are 
entered by those state officers 
called deputies or by the 
Department of Labor & 
Employment Security, the orders 
are administrative action as 
contemplated by either article V, 
§4(b)(1) or by F.S. Chapter 120. 
[Both Chapter 440 and Chapter 120 
continue to exempt deputies’ orders 
from Chapter 120, so it is likely that 
the administrative action 
referenced by the court is in 
reference to the constitutional sort 
only.] 

The contrast with the view of the 
Supreme Court is clear: 
Scholastic Systems, Inc., v. 
LeLoup, 307 So.2d 166 (Fla. 1974), 
reh. den.; Pierce v. Piper Aircraft 
Corp., 979 So.2d 281 (Fla. 1973); In 
re Florida Workmen’s Compen- 


sation Rules of Procedure, 285 
So.2d 601 (Fla. 1973). But see, 
Chicken ’N Things v. Murray, 329 
So.2d 302 (Fla. 1976), inter alia, 
where the IRC and JICs were, en 
passant, described as agencies — a 
portentous predicate for Cormio 
and Boling. See Slepin & Norton, I 
Florida Workmen’s Compensation 
Manual pp. 32-33, 36-46. 

A definition of WC seems to be 
gestating. 

Already, before the 1979 
Legislature invested the WC 
Bureau [Division] with adjudica- 
tory powers, there was a 
troublesome concurrency of WC 
jurisdiction as between the JICs and 
the agency: see, Slepin, “Identity 
Crisis,” 53 Fla. B.J. 412 (June 1979). 

At least, however, the JICs (now 
deputies) were still independent 
adjudicators free of the 
mischievous inhibitions of the APA. 
Now, however, there appears to 
have coalesced a notion of WC as 
administrative law, and saying it 
makes it so (even though WC is, by 
and large, private party litigation 
rather than private party vis-a-vis 
an executive agency). 

This notion gains force by the 
legislative intent to create a vast 
governmental adjudicative/admin- 
istrative/legislative agency as a 
means of lowering the premiums 
charged to employers. The logic of 
the 1979 WC Law is progressively 
to engorge the WC Division— 
already empowered to make rules, 
adjudicate claims, administer the 
program—of authority heretofore 
exercised by JICs/deputies and 
facilitated by lawyers and doctors 
and carriers. 

Viewed in this developmental 
perspective, hints of which are now 
manifest as the agency becomes 
active, it makes sense to anticipate 
WC as an administrative agency 
law concern. The next step, 
concurrent with Cormio, Boling, 
Hartford and the apparent 
legislative will, is abolition of the 
deputies or their reduction to 
hearing officers — whereupon 
administrators can do it all: cf., 
Slepin, “Florida Labor Law: 
Administrative Law Paradigm .. . 
and Problem,’48 Fla.B.J.526 (1974). 
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TAX LAW NOTES 


Interest-Free Loans: 
Valid Planning Device 
for Practitioners 


By Henry F. Johnson 


Suppose your client’s son or 
daughter was unable to pay the 
principal due on a loan, so your 
client paid it for him. Assuming that 
the father had already exhausted his 
$3,000 annual exclusion for gifts to 
the child in question, the money 
paid is obviously a taxable gift. But 
what if, instead of paying the 
principal, the client simply loaned 
the money to the child, interest- 
free? While the two situations are 
similar, the Tax Court and the 
Seventh Circuit will impose no 
federal gift tax in the latter instance. 

Over the past few years, there has 
been continued controversy 
regarding the legality of interest- 
free loans. Recently, the Seventh 
Circuit took up the question in 
Lester Crown,'! and effectively 
rebuffed the position of the 
Commissioner that money cannot 
be loaned without interest being 
payable unless income or gift taxes 
are imputed to either the lender, 
borrower, or both. 

In Crown, the taxpayer was a 
one-third partner in a general 
partnership formed under Illinois 
law. Over a period of time the 
partnership loaned a total of more 
than $15 million to various trusts, 
the beneficiaries of which were 
relatives of the general partners. All 
the loans were on either a “demand 
note” or “open account” basis, and 
while the demand notes provided 
for interest to be payable at six 
percent after demand, the open 


accounts made no_ provisions 
whatever concerning the payment 
of interest. 

In the deficiency notice sent to 
the taxpayer, the Service claimed 
that an interest-free loan 
constituted a gift of the value of the 
money loaned, and using a six 
percent interest rate calculated that 
the value of the money used 
amounted to over $1 million, of 
which one-third, or $362,135.92, 
was attributable to the taxpayer asa 
one-third partner. In so deciding, 
the Service relied on Revenue 
Ruling 73-61,2 issued the year 
before the deficiency notice was 
sent to Crown. The ruling states that 
the right to use property, in this case 
money, is itself an interest in 
property, the transfer of which is a 
gift within §2501 of the Code unless 
full and adequate consideration in 
money or money’ worth is 
received. The tax would thus be 
imposed on the value of the right to 
use the money. 

Interestingly enough, Revenue 
Ruling 73-61 is in itself a 
nonacquiescence to the position of 
the court in Johnson v. United 
States,’ where it was squarely held 
that interest-free loans to family 
members, repayable upon demand, 
did not constitute gifts of the value 
of the use of the money. In Johnson, 
the court found that taxpayers had 
no duty to invest their funds so as to 
produce taxable income. 
Additionally, the court found no 
legal requirement for parents to 
charge interest on loans to their 
children, nor did they find any 
obligation on the part of the parents 
to deal at arm’s length with their 
children. Concluding, the court 
held that the taxpayer did not make 
taxable gifts within the meaning of 
$2501 of the Code. 


Johnson Case Controlling 


In Crown, therefore, the Tax 
Court concluded that the Johnson 
case was controlling and _ that 
Revenue Ruling 73-61 was not 
sustainable. The Seventh Circuit 
affirmed, agreeing with the 
Johnson rationale that since the loan 
principal would remain in the 
lender’s estate at death, future 


estate taxes would not be avoided. 
The court expressly refused to 
accept the Commissioner’s 
contention that the lender’s ultimate 
estate would be lessened by the 
amount of interest which could 
have been earned by the funds in 
question. They found that no 
taxpayer is required to continually 
invest his money to earn a profit. 
Additionally, since Johnson had 
held that interest-free loans were 
not subject to gift tax liability, both 
the Tax and Appeals Courts in 
Crown refused to treat the 
intrafamily loans as taxable gifts. 
On that subject, it was noted that if 
the making of interest-free loans 
was to become a taxable event, it 
was up to the Congress to so decide. 

Obviously, if taxpayers are 
allowed to shift assets from 
themselves to their children without 
incurring gift tax liability, there is 
much to be said about the use of 
such intrafamily loans as an estate 
planning device. Additionally, it is 
clear that income tax liability can be 
shifted by the judicious use of such 
loans. 


(Continued) 
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Robert E. Muraro, chairman; Charles P. 
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One obvious use of the interest- 
free loan approach is in those 
instances where Clifford type 
trusts‘ have traditionally been used. 
In general, a grantor is treated as the 
owner of a trust if the term is 
sufficiently short, if he can control 
the beneficial enjoyment of income 
or corpus, or if he has unusual 
administrative powers. Thus, under 
the Clifford requirements, there 
would be a gift tax imposed on the 
value of the beneficiary's income 
interest in transferred property. 
Should the grantor of a Clifford- 
type trust utilize the Crown 
approach and make a _ direct 
transfer to the beneficiaries, the 
imposition of gift taxes may be 
avoided. Therefore, should a 
transfer to relatives be desired, the 
use of the interest-free loan 
approach would not result in 
inclusion of gifts of income interests 
in the lender’s gross estate. 
Additionally, the lender can reduce 
the amount of the note that will be 
included in his gross estate by 
annually forgiving the $3,000 
statutory amount authorized by 
Code §2503(b).5 This “forgiveness” 
might be advantageous when it is 
uncertain whether the lender would 
have the assets available to repay 
the demand note in the event of 
such demand by, say, the executor 
of the lender’s estate. 


Donative Intent 


Lenders faced with the prospect 
of “forgiving” intrafamily notes, 


TRADEMARK 


& COPYRIGHT SEARCHES 

TRADEMARK—Supply word and/or design plus goods 
or services. FEES: TRADEMARK OFFICE Files— 
Wordmark—$40. 2 or more—$35 each. COMMON 
LAW—$15 additional. DESIGNS—$40 per class. COPIES 
extra. 

COPYRIGHT —Supply title/author/regs—FEE:$45. 2 
or more—$40 each. 


GOV'T LIAISON—All agencies—SEC(10K’s), ICC, FTC, 
Court Records, Congress, Records, etc. Fees on 
request. 

APPROVED—Our services meet standards set for us 
by a D.C. Court of Appeals Committee. 


Over 30 years successful experience - Not 
connected with the Federal Government 


GOVERNMENT LIAISON SERVICES, INC. 


108 Wash. Bidg., 1011 Ari. Bivd., P.0. Box 9656 
Arlington, VA 22209 Phone (703) 524-8200 


however, will have to face the 
possibility of IR.S. challenge. 
Revenue Ruling 77-299° states that 
the Service will attack any 
“prearranged plan” to forgive all or 
a portion of outstanding notes. In 
that ruling, the Service felt that if a 
grantor had intended to forgive 
indebtedness when the _ initial 
transfer of property was made, then 
the notes received do not qualify as 
valid consideration and the transfer 
is thus a gift and not a sale. The 
courts, however, take a somewhat 
different view. In Kelley, 63 T.C. 
321 (1974), the court said that if the 
notes were valid, enforceable, legal 
obligations, they were thus 
sufficient consideration for the 
transfer.” It appears, therefore, that 
intent in a prearranged plan to 
forgive the notes is not a relevant 
factor in determining the taxability 
of a transfer. So long as the notes are 
given in exchange for the property, 
and they are equal in value to the 
value of the property transferred, 
the Tax Court will not find the 
intent to forgive the notes to be a 
“donative intent” under §25.2511- 
1(g)(1) of the Regulations. 

Planners would, however, have 
to watch for potential abuses of the 
interest-free loan technique. For 
example, a father (lender) might 
take back a demand note from his 
son (borrower) on a noninterest 
bearing basis. If the son then gifts 
the proceeds of the note to his son 
(lender’s grandson), paying the 
applicable gift tax, and then dies 
without retaining sufficient assets to 
pay back the demand note, it might 
seem that the lender has successfully 
passed funds to his grandson 
without payment of gift taxes and 
will have an estate tax deduction for 
the worthless demand note. The 
I.R.S., however, is sure to challenge 
such a situation as a preconceived 
plan to avoid taxation resulting in a 
“sham transaction.” On the other 
hand, if the lender can successfully 
prove that the interest-free loan was 
entered into in good faith and 
without intent to evade taxes, there 
is a possibility that such a series of 
events might be accepted by the 
courts. The burden, however, will 
rest on the lender’s estate. 

A further opportunity to reduce 
taxes may be present if the lender 
himself borrows funds with which 
he then makes the interest-free loan. 
The interest paid on borrowed 
funds is, of course, deductible on 


the lender’s income tax return, and 
in effect, the government picks up 
part of the cost. Net cost to the 


borrower would thus depend on his 


individual tax bracket. If the 
recipient of the interest-free loan is 
in a lower tax bracket than the 
lender, he pays taxes on income 
earned through investment on the 
borrowed funds at a lower rate than 
the original borrower, thus resulting 
in a net tax saving in the intrafamily 
situation.® 


Tax Traps to Avoid 


While the foregoing discussion 
focuses on some of the advantages 
inherent in the use of an interest- 
free loan approach, there are some 
tax traps to be avoided. Subsequent 
to the Seventh Circuit’s decision in 
Crown, the Tax Court narrowed its 
application by refusing to accept 
promissory notes (on which interest 
was to be paid) as substitutes for the 
demand notes present in the Crown 
situation. 

In Estate of Berkman, a father 
made loans to his daughter and son- 
in-law. The money was loaned at a 
six percent interest rate, payable 
monthly, but principal was not due 
until maturity several years later. 
The interest rate was less than the 
interest a bank would have 
charged, but was greater than the 
amount of interest the taxpayer was 
receiving on the funds. The Tax 
Court held that the difference 
between the amount of each loan 
and the fair market value of each 
promissory note given in exchange 
constituted a taxable gift.!° 

Clearly, the fact that the 
promissory notes in Berkman were 
capable of valuation, using the 
length of term, six percent interest, 
and lack of security, was the crucial 
difference. In Crown, the Seventh 
Circuit felt that the value of the 
demand notes could not be 
accurately determined because the 
benefit accruing to the borrower 
depended upon the lender’s long- 
term voluntary decision to forego 
repayment, which was his right 
upon demand. Berkman, therefore, 
essentially limits Crown to interest- 
free demand note situations in 
which the value of the notes cannot 
be clearly established." 

Additionally, while the Crown 
case dealt with partnership loans 
and the Johnson opinion considered 
individual taxpayers, it seems clear 
that corporations would also 
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qualify as lenders by analogy. Ina 
corporation, when gifts are 
disbursed they are treated as being 
made by the stockholders of the 
corporation in proportion to their 
percentage of ownership. 
Obviously, in a close corporation, 
the stockholder-owners may cause 
gifts to be made, but if the 
corporation makes a bona fide loan 
instead of a gift, and takes back a 
note as valid consideration, no gift 
tax liability should ensue under the 
Crown rationale.!? It must be noted, 
however, that if a loan is not 
established, the amount of funds 
passing to a third party (in a close 
corporation context) will most 
likely be considered to be a 
“constructive dividend” with all the 
attendant tax consequences.!* 
From the foregoing, it is apparent 
that interest-free loans, if properly 
used, can provide savings on 


income, estate and gift taxes. Since 
the 1976 Tax Refcrm Act, and the 
establishment of an “unified tax rate 
schedule” for estate and gift tax 
purposes, outright inter vivos gifts 
have lost much of their appeal. 
Alternatives 


to outright giving 


(which result in taxable gifts) 
without the incurrence of gift taxes 
are thus more important than even. 
Since the I.R.S. has not been very 
successful in challenging interest- 
free loans, it appears that this 
device will take on additional 
significance for effective tax 
planning until Congress eliminates 
or restricts its use. Oo 


1 585 F.2d 234 (7th Cir. 1978), aff. d67T.C. 
1060 (1977). Commissioner’s non-acq. I.R.B. 
1978-22. 

2 1973-1 C.B. 408. 

3 254 F. Supp. 73 (N.D. Tex. 1966). 

4 See Helvering v. Clifford, 309 U.S. 331 
(1940). In general, the Clifford-type trust is 
regulated by §§673-675 of the Internal 
Revenue Code, which effectively provides 
that the grantor is to be treated as the owner 
of a trust if the term of the trust is short 
(usually, less than 10 years), if he can control 
the beneficial enjoyment of the income or 
corpus, or if he has “unusual” powers of 
administration. 

5 An alternative would be to give the 
borrower $3,000 per year and let him use that 
money to repay the loan. Since the $3,000 
received by the lender is a return of capital, 
there is no taxable income received by the 
lender. And, while this would reduce the 
amount in the lender’s gross estate by $3,000, 
the same result would be reached if the 


lender merely gifted out $3,000 to the 
borrower. 

6 T.R.B. 1977-34, 15. 

7 See also Haygood, 42 T.C. 936 (1964). 

8 Note, however, that income _ tax 
regulations limit the amount of interest that 
may be deducted for income tax purposes. 
Presently, that limit is $10,000 of interest 
expense over investment income. 

9 38 T.C.M. 183, 1979-46. 

107T.R.C. §2512 provides that, where 
property is transferred for less than adequate 
consideration, the amount by which the 
value of the property exceeds the 
consideration given will be deemed a gift. 
Also see Regs. §25-2512-8, providing that 
where transactions are made at “arm’s 
length” in the ordinary course of business, 
the consideration given will be deemed 
adequate. 

' Note that the I.R.S. takes a similar 
position to that of the Tax Court in Berkman. 
In Letter Ruling 7905090, Nov. 2, 1978, the 
Service ruled that a father who made an 
intrafamily loan to his daughter and son-in- 
law on a promissory note basis made a 
taxable gift of the difference between the 
amount loaned and the fair market value of 
the notes at the time of transfer. 

12 See Suttle v. Commissioner, T.C.M. 
1978-393; and Dean v. Commissioner, 35 
T.C. 1083 (1961). 

13 An additional problem is that of 
accumulated earnings, for it appears that the 
amount of interest-free loans outstanding 
will be included in the funds of the company 
that are available for the payment of 
dividends and for operating expenses. 
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LTS 


type of law office? 


Introduces Microcomputer 


Q. Mr. McKinney, do The Fund and 


LTS offer computers useful in any 


Yes. LTS has anew microcomputer - 
which is small but has many large 


computer features. It was designed 
for use by a law firm dealing with 
all types of work — not just real 
propety. 


What is a microcomputer? 


314 


The micro is a small business 
computer system that does many 
jobs at once, including word 
processing, professional time and 
billing, and general accounting. In 
law offices involved in real estate it 
will also prepare closing packages. 


What is its best advantage? 


You can add additional storage, 
video displays and printers to the 
microcomputer without having to 
trade or sell the units you have. 
Computer technology is making 
terrific strides. The add-on feature 
is a good hedge against technical 
obsolescence. The storage for data 
files can be increased by adding 
additional disk storage modules at 
a relatively low cost. 


What about 
maintenance? 


service and 


Service is currently available in St. 
Petersburg, Tampa, Miami, Fort 
Lauderdale and Palm Beach. Other 
areas are soon to be added. We 
handle all software and hardware 
service calls through a statewide 
hotline. Hardware service calls are 
directed to one of the largest 
independent computer service 
organizations in the United States. 
Downtime is minimal with fast 
service response and modular 
repair. 


What about word processing? 


There is a 1,920 character video 
display, full editing capability and 


(Advertisement) 


=Tawyers’ Title Guaranty Fund 
S The Florida lawyers’ organization for guaranteeing titles to real estate 


SERVICE 


LAWYERS’ TITLE | 
GUARANTY 
FUND 


Mr. Kermit E. McKinney, Director of Data Processing for Lawyers’ Title Services, 


Inc., a subsidiary of The Fund, is shown with the new microcomputer offered by 
LTS. The system includes programs for loan closing, time and billing, word 
processing, accounting and title information applications. 


a boiler-plate insertion feature. 
Other features include proportional 
spacing, left and right justification, 
global search and replace, and more. 


What is professional time and 
billing? 


It applies to all types of legal 
practice and provides analysis 
reports by lawyer, matter, matter- 
type, client, client-type, work-in- 
Progress, billed and unbilled time, 
and many more. Basically, it is a 
law office management tool. 


What is an interactive system? 


The video display screen ‘‘asks’’ the 
operator the specific information 
desired. It is a great deal like ‘‘fill 
in the blanks.” 


How does an attorney’s office 
personnel learn this? 


We provide a week of training for 
two in Orlando and provide later 
in-office training as is needed. 


What is the cost for this system? 


The price is competitive with 
other complete multiuser data 
processing systems. 


Who is LTS? 


Lawyers’ Title Services, Inc. is 
Florida’s largest title information 
company with 17 title information 
offices. LTS is also the first 
company in Florida with a 
computerized multicounty, on-line 
title information system. 


Where can an attorney get more 
information about the Micro- 
computer? 


By contacting me at (305) 
843-1200. Occasionally we do 
micro demonstrations in Fort 
Lauderdale, Miami and the Tampa 
area. We are always happy to 
demonstrate the microcomputer 
here at Headquarters in Orlando. 
Our brochures, “Introducing the 
Microcomputer” and “A Primer 
on Microcomputers” are available 
upon request. 
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JUDICIAL ETHICS 


College, Hospital Boards 


An inquiry on November 13, 
1979, inquired as to the propriety of 
serving as a member of the trustee 
board of the Community 
College and serving on the board of 
directors of the _______ Teaching 
Hospital and Clinics. 

The committee was unanimous in 
its opinion there is no impropriety 
in serving as a member of the 
trustee board of the Community 
College. The committee, with one 
exception, was of the opinion that 
there is no impropriety in serving on 
the board of directors of the 
Teaching Hospital and Clinics. The 
dissenting member pointed out that 
medical hospitals are involved 
regularly and extensively in 
litigation or mediation proceedings 
in our courts. A judge serving on 
such a board would be required to 
disqualify himself in all such 
proceedings. Therefore, that 
member felt a judge should not 
serve on the board of directors of a 
hospital. 


James T. CARLISLE 
Chairman, Committee on 
Standards of Conduct 
Governing Judges 
Service on 
Salvation Army Board 


This is in response to an inquiry of 
December 10, 1979, as to the 
propriety of a judge serving on the 
Advisory Board of the Salvation 
Army Unit in this area. 

The eight responding members 
of our committee of ten were of the 
unanimous opinion there is no 
reason why he cannot serve on the 
Advisory Board of the Salvation 
Army, providing he does not 


engage 
activities. 


in any fund-raising 


Educational Board Service 


This is in response to an inquiry as 
to the propriety of serving on the 
board of directors of a self- 
sustaining, nonsectarian edu- 


cational institution. 

Of the seven members of the 
committee who responded to the 
inquiry, all were unanimous in the 
opinion that the judge could 
properly serve on the board of 
directors, so long as he did not 
engage in fund raising activities. 0 
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Tallahassee 32302 
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LOCAL BAR PRESIDENTS 


Auburndale, Lake Alfred & Winter Haven 
Bar Association 
James T. Joiner, President 
639 South First Street 
Winter Haven 33880 
Bay County Bar Association 
James B. Fensom, President 
209 East 4th Street 
Panama City 32401 
Brevard County Bar Association 
Hubert C. Normile, Jr., President 
482 N. Harbor City Boulevard 
Melbourne 32935 
Broward County Bar Association 
Maurice O. Rhinehardt, President 
735 Northeast Third Avenue 
Ft. Lauderdale 33304 
Charlotte County Bar Association 
Gary Allen Kahle, President 
Post Office Box 2366 
Port Charlotte 33952 
Clay County Bar Association 
Barry J. Fuller, President 
1210 Kingsley Avenue, Ste. 2 
Orange Park 32073 
Clearwater Bar Association 
Raymond O. Gross, President 
501 South Ft. Harrison Avenue 
Clearwater 33516 


Collier County Bar Association 
John F. Stanley, President 
2660 Airport Road 
Naples 33940 


Coral Gables Bar Association 
Marvin Wiener, President 
2121 Ponce de Leon Boulevard 
Coral Gables 33134 

Cuban American Lawyers Association 
Jose Villalobos, President 
1401 Ponce de Leon Blvd., Suite 200 
Coral Gables 33134 


Dade County Bar Association 
Robert E. Livingston, President 
One Southeast 3rd Avenue 
Miami 33131 


Escambia-Santa Rosa Bar Association 
A. G. Condon, Jr., President 
Post Office Drawer 1271 
Pensacola 32596 
Federal Bar Association, Broward Chapter 
Ben J. Weaver, President 
Post Office Drawer 14663 
Ft. Lauderdale 33302 


Federal Bar Association-Central Florida 
Chapter 

Thomas J. Hanlon III, President 

Post Office Box 1001 

Tampa 33602 
Federal Bar Association-Jacksonville 
Chapter 

Robert E. Warren, President 

1000 Barnett Bank Bldg. 

Jacksonville 32202 


Federal Bar Association-Orlando Chapter 
Frederick D. Sarkis, President 
Box 595 
Maitland 32751 


Federal Bar :Association-South Florida 
pter 
Theodore Klein, President 
2401 Douglas Rd 
Miami 33134 
Federal Bar Association-West Florida 
Chapter 


Richard Hill Merritt, President 
314 South Baylen Street, Lawyers Bldg. 
Pensacola 32501 


Flagler County Bar Association 
W. Farris McGee, President 
Post Office Box 891 
Flagler Beach 32036 


Florida Government Bar Association 
Paul Watson Lambert, President 
1311 Executive Center Drive 
Tallahassee 32308 


Florida Keys Bar Association 
Karl Beckmeyer, President 
Post Office Drawer 535 
Tavernier 33070 


Franklin County Bar Association 
Tom Adams, President 
Post Office Box 624 
Apalachicola 32320 

Gadsden County Bar Association 
Blucher B. Lines, President 
Post Office Box 550 
Quincy 32351 

Gulf Beaches Bar Association 
Noel Robbins, President 
601 75th Avenue 
St. Petersburg Beach 33736 


Hardee County Bar Association 
John W. Burton, President 
Post Office Box 426 
Wauchula 33873 

Hendry-Glades Bar Association 
Fred C. Sikes, President 
708 Royal Palm Avenue 
Clewiston 33440 


Hernando County Bar Association 
Louis W. High, President 
Post Office Box 1478 
Brooksville 33512 

Hialeah-Miami Springs Bar Association 
Richard M. Sepler, President 
1140 West 50th Street 
Hialeah 33012 


Highlands County Bar Association 
Anthony A. Accorsi, President 
3 South Lake Avenue 
Avon Park 33825 


Hillsborough County Bar Association 
W. Crosby Few, President 


725 East Kennedy, 917 Flagship Bank Bldg. 


Tampa 33602 
Homestead Bar Association 
David Lillesand, President 
Dadeland Towers, Suite 201 
9300 S. Dadeland Blvd. 
Miami 33156 
Indian River County Bar Association 
Chester E. Clem, President 
Post Office Box 2397 
Vero Beach 32960 


Jacksonville Bar Association 
Edward A. White, President 
Suite 902, Barnett Bank Building 
Jacksonville 32202 


Lake City-Columbia Bar Association 
Michael Murphy, President 
413 North Marion Street 
Lake City 32055 


Lake County Bar Association 
Zebulon L. Osborne, President 
P.O. Drawer 1944 
Eustis 32726 


Lakeland Bar Association 
Michael J. Canan, President 
430 Florida Federal Building 
402 South Kentucky Avenue 
Lake City 33803 


Lee County Bar Association 
Ronald W. Smalley, President 
Post Office Box 1387 
Ft. Myers 33902 


Manatee County Bar Association 
Dave Deitrich, President 
Post Oftice Box 9480 
Bradenton 33506 


Marion County Bar Association 
John Moxley, President 
101 N.W. Third Street 
Ocala 32670 


Martin County Bar Association 
Richard J. Dungey, President 
Post Office Box 288 
Stuart 33494 


Miami Beach Bar Association 
Arthur N. Sheppard, President 
407 Lincoln Road 
Miami Beach 33139 


Mid-County Bar Association 
Richard B. Moritz, President 
801 West Bay Drive 
Largo 33540 


Monroe County Bar Association 
Michael H. Cates, President 
505 Whitehead Street 
Key West 33040 


Nassau County Bar Association 
Robert Williams, President 
Post Office Box 1176 
Fernandina Beach 32034 


National Bar Association-Florida Chapter 
Warren Dawson, President 
3556 North 29th 
Tampa 33605 


North Broward Bar Association 
Barry J. Stone, President 
Post Office Box 3067 
Pompano Beach 33062 


North Dade County Bar Association 
James A. Horland, President 
150 N.W. 168th Street, Suite 330 
North Miami Beach 33169 


Okaloosa-Walton Co. Bar Association 
David A. Simpson, President 
Post Office Box 2379 
Ft. Walton Beach 32548 


Orange County Bar Association 
Chandler R. Muller, President 
1155 Louisiana Avenue 
Winter Park 32789 


Osceola County Bar Association 
Ronald A. Legendre, President 
South Vernon Avenue 
Kissimmee 32741 


Palm Beach County Bar Association 
Joseph J. Reiter, President 
Post Office Drawer 3626 
West Palm Beach 33402 


Panhandle Bar Association 
Virgil Q. Mayo, President 
Post Office Box 499 
Blountstown 32424 


Pasco County Bar Association 
Ander P. Gibbs. President 
Post Office Box 618 
Dade City 33525 


D. W. Perkins Bar Association 
Al Washington, President 
5426-1 Norwood Avenue 
Gateway Shopping Center 
Jacksonville 32208 


Polk County Bar Association 
Clinton A. Curtis, President 
2033 E. Edgewood Dr., Ste. 1 
Lakeland 33803 


Putnam County Bar Association 
James L. Padgett, President 
Post Office Box 997 
Crescent City 32012 

St. Johns County Bar Association 
Ted Pellicier, President 
115 Cordova Street 
St. Augustine 32084 


St. Petersburg Bar Association 
Kenneth C. Deacon, President 
Post Office Box 1441 
St. Petersburg 33731 


Sarasota County Bar Association 
William C. Strode, President 
720 South Orange Avenue 
Sarasota 33577 


Seminole County Bar Association 
Harvey M. Alper, President 
Post Office Box 351 
Altamonte Springs 32701 


South Broward Bar Association 
Jeffrey P. Wasserman, President 
Post Office Box 3616 
Hollywood 33023 


South Dade Bar Association 
Jeffrey M. Feuer, President 
20466 South Dixie Highway 
Miami 33189 


South Miami-Kendall District Bar 
Association 
Stephen G. Fischer, President 
Galloway Plaza, Suite 107 
Miami 33176 


South Palm Beach County Bar Association 
Lawrence L. Lavelle, President 
3785 North Federal Highway 
Boca Raton 33062 


St. Lucie County Bar Association 
Frank Fee III, President 
Post Office Box 1000 
Ft. Pierce 33450 

Tallahassee Bar Association 
William L. Camper III, President 
125 South Gadsden Street 
Tallahassee 32302 

Tri-County Bar Association 
Randall N. Thornton, President 
Post Office Box 58 
Lake Panasoffkee 33538 


Venice-Englewood Section of the Sarasota 
County Bar Association 

W. Eugene Williams, Jr., President 

825 S. Tamiami Trail 

Venice 33595 
Volusia County Bar Association 

Richard S. Graham, President 

Post Office Box 5357 

Daytona Beach 32018 


West Pasco Bar Association 
Bart A. Riley, President 
Gateway Executive Center 
210-A State Road 52 
Port Richey 33568 


Third Judicial Circuit Bar Association 
Thomas Edward Stone, President 
Post Office Box 14 
Madison 32340 


Eighth Judicial Circuit Bar Association 
Leonard E. Ireland, Jr., President 
Post Office Box 1090 
Gainesville 32602 


Tenth Judicial Circuit Bar Association 
William A. Seacrest, President 
Post Office Box 177 
Lakeland 33802 


This list is published for the 
convenience of persons and 
groups wishing to contact local 
bar associations. Local bar 
officers are requested to assist 
in keeping the list current by 
promptly notifying The Florida 
Bar when a new president takes 
office. Notification, as well as 
other information about 
programs and projects of local 
bar associations, should be sent 
to Jodi Ray, The Florida Bar, 
Tallahassee, Florida 32304, 
telephone (904) 222-5286. 
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YOUR SYMBOL FOR 
PEACE MIND SECURITY 


The very essence of home ownership is the peace of mind and sense of security which arises 
therefrom. Lacking this, one of the basic elements of satisfaction is lost to the homeowner. 


Realization of this fact has led more and more Realtors to recommend land title insurance to 
their clients, and caused these same clients to desire it and order it attended to. 


Today’s buyer of real estate can have the peace of mind and security to which he is entitled, by 
relying upon his Realtor and his attorney to handle the details of such transactions, and 
pon them to obtain for him a land title insurance policy as the final protection of his 
ownership. 


Title & Trust Company of Florida is the oldest and one of the largest title insurance companies 
operating under a Florida charter. It points with pardonable pride to its successful career, and 
to the efficient and unexcelled service which it has rendered to its thousands of satisfied 
customers whom it has served for more than 55 years. 


Title & Trust Company of Florida, with its home office in Jacksonville, insures land titles 
anywhere in the State of Florida. 


TITLE ABSTRACTS 


INSURANCE ESCROWS 


& TRUST Company OR 


HOME OFFICE 
200 E. Forsythe Street, Jacksonville, Florida 
Telephone (904) 353-5661 


Bince SINCE since 1922 1922] Th, 1922 | 71) 


923141 

UNIV MICROFILMS LIB SERVICES 
ATTN MRS MARLENE HURST 
XEROX CORP 


ANN ARBOR MI 48106 


easier 


Facts, Issue, Holding and Rationale 


We all remember having that pounded into us at law 
school. Digging through the stacks to find a case that 
will be on all fours with your case probably brings 
back some warm memories of independent discov- 
ery. However, today, in the real world, you may not 
have a magnificent law library close at hand; and 
even if you do, can you or your client afford the 
time it takes to wander through the pages seeking 
that first case on point? It’s not an educational 
process anymore—it’s a matter of economics and 
your firm’s efficiency and effectiveness. 


There’s an easier way for you to be “‘on all fours” 
quickly. It’s uu, RESEARCH FOR LAWYERS. We 
can research and prepare a case more efficiently for 


Postmaster: Send Form 3579 to 
The Florida Bar, Tallahassee, Florida 32304 


you even if you are now using junior members of 
your firm to do legal research. We are fast, econom- 
ical and convenient. If we weren’t we wouldn’t keep 
receiving repeat requests from some very capable 
attorneys. 


Call our 24-hour toll- 
free number and find 
out how easy we can 
be to work with and 
how we can free up 
your valuable time to 


RESEARCH 
for lawyers 


deal more with the | » J 
problems that require pyorida Division of 

your personal 
attention. 


American Legal Research Corp. 
Box 13777, Gainesville, Fl. 32604 


Confer with us Toll-Free (800) 342-6862. Outside of Florida call (904) 377-8300. 
We are on call evenings, weekends or whenever you sit down to think. 
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